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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seg.), the Animal Welfare 
Act (7 U.S.C. 2131 et seg.), the Federal Meat Inspection Act (21 
U.S.C. 601 et seg.), the Grain Standards Act (7 U.S.C. 1821 et segq.), 


the Horse Protection Act (15 U.S.C. 1821 et seg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seg.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seg.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seg.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seg.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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PHILLIPPINE AIRLINES, JOHN A. BURGWANKEL and JoHN D. Dionisio. 
PQ Docket No. 30. Consent Decision 

Suir DispatcH AGENcy, Inc. PQ Docket No. 48. Consent Decision 


ERRATUM: 


Under the Perishable Agricultural Commodities Act, Reparation Default De- 
cisions listed above, the decisions that are found on pages 1084 through the 
top of page 1096 were inadvertently omitted when this list of decisions re- 
ported was compiled. Please refer to those pages for this information. 


Editor 
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BorDEN, INc., THE SOUTHLAND CORPORATION, and CARNATION Com- 
PANY v. JOHN BLOCK, SECRETARY OF AGRICULTURE, U.S. DEPART- 
MENT OF AGRICULTURE. Docket No. AMA-M126-9. Decided 
April 17, 1985. 


David C. Toomey, Philadelphia, Pennsylvania, for petitioners. 
Kevin Meckus, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING INTERIM RELIEF 


Petitioner’s Application for Interim Relief is denied. In re Moser 
Farm Dairy, Inc., 40 Agric. Dec. 1246, 1246-50 (1981). 


In re: Cat-Paciric, Inc. I&&G Docket No. 78. Decided April 23, 1985. 


Withdrawal of Federal grading and acceptance services. 


Marshal Marcus, for complainant. 
Dean Stern, Los Angeles, California, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


This is a proceeding under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. § 1621 et seg.) and applicable rules and 
regulations (7 CFR Part 70 et seq.) to withdraw and deny the bene- 
fits of Federal poultry grading and acceptance services from Cal- 
Pacific, Inc. This proceeding was commenced by a complaint filed 
on January 4, 1985, by the Agricultural Marketing Service, United 
States Department of Agriculture, which is responsible for the ad- 
ministration of the Federal poultry grading and acceptance serv- 
ices. The parties have agreed that this proceeding should be termi- 
nated by the entry of the Consent Decision set forth below and 
have agreed to the following stipulation: 

1. For purposes of this stipulation and the provisions of the 
Consent Decision only, Respondent, Cal-Pacific, Inc., admits all of 
the jurisdictional allegations set forth herein, admits all of the ju- 
risdictional allegations of the complaint and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; and 
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(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of this decision. 

2. The respondent waives any action against the United States 
Department of Agriculture, under the Equal Access to Justice Act 
of 1980, Pub. L. 96-481, which went into effect October 1, 1981, for 
fees and other expenses incurred by respondent in connection with 
this proceeding. 

3. This Stipulation and Consent Decision are for settlement 
purposes in this proceeding only and do not otherwise constitute an 
admission or denial by Cal-Pacific, Inc., that it has violated the reg- 
ulations or statutes involved. 


FINDINGS OF FACT 


1. Cal-Pacific, Inc. (“‘respondent’’), is, and at all times material 
herein was, a corporation which operates a poultry processing es- 
tablishment at 970 E. Phillips Boulevard, Pomona, California 
91766. 

2. At all times material herein, respondent has requested and re- 
ceived Federal Poultry Grading and Acceptance services at its 
place of business in Pomona, California. 

3. Beaumont Poultry, Inc., Beaumont, California, is an affiliate of 
Cal-Pacific, Inc. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceeding, 
such Decision will be issued. 


ORDER 


1. Federal poultry grading and acceptance services provided 
under the Act and regulations are, for a period of 18 months, with- 
drawn from and denied to respondent, its officers, directors, part- 
ners, affiliates, successors, and assigns, directly or through any cor- 
porate or other device. This withdrawal and denial will be retroac- 
tive to December 12, 1984 and will continue until June 12, 1986. 

2. Upon application by respondent, for good cause shown or in 
light of changed circumstances, the period of withdrawal and 
denial of Federal poultry grading and acceptance services may be 
terminated or shortened, but nothing in this paragraph 2 shall be 
construed to mean or imply that any such application shall be 
granted. 
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In re: M.M. Hopper. AQ Docket No. 130. Decided March 1, 1985. 
Civil penalty. 


Joseph Pembroke, for complainant. 
George C. Thomas, Dresden, Tennessee, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120, and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that M.M. Hopper, respondent, violated 
the Acts and regulations promulgated thereunder (9 CFR § 78.9 et 
seq.) The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegation in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDING OF FACT 


1. M.M. Hopper, respondent, is an individual whose mailing ad- 
dress is Box 102 Gleason, Tennessee 38229. 

2. On or about February 3, 1984, respondent shipped seven cows 
interstate from Tupelo, Mississippi, to Gleason, Tennessee. 

3. On or about February 14, 1984, respondent shipped three cows 
interstate, from Gleason, Tennessee, to Smiths Grove, Kentucky. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such Order will be issued. 


ORDER 


The respondent is assessed a civil penalty of one thousand dol- 
lars ($1,000) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422-1 South Building, United States Department of Agricul- 
ture, Washington, D.C. 20250, within thirty (80) days from the ef- 
fective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon respondent. 


In re: Emo Mayes. AQ Docket No. 34. Decided March 6, 1985. 


Procedure for reporting service of complaint—Regulatory requirements—Jurisdic- 
tion over respondent—Failure to follow Rules of Practice constitutes no service. 


Thomas Bundy, Reg. Div. OGC, for complainant. 
Respondent, pro se. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON CERTIFIED QUESTION 


On February 28, 1985, Administrative Law Judge William J. 
Weber certified to the Judicial Officer the question as to whether 
complainant’s interoffice memorandum reporting service of the 
complaint satisfies the regulatory requirements for service and es- 
tablishes jurisdiction over respondent. 

Service of the complaint was originally attempted by certified 
mail addressed to respondent’s residence. The certified letter was 
returned marked “Refused”. Subsequently, Steven R. Williams, a 
USDA employee, signed the following memorandum: 


Subject: Delivery of Personal Service Documents to 
Elmo Mayes, Cumberland Gap, Tennessee 


J. B. Anderson 
Area Veterinarian in Charge 
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Dr. George Clawson, Veterinary Medical Officer, stated 
that on May 16, 1984, he personally contacted Elmo 
Mayes, Cumberland Gap, Tennessee and discussed the 
Complaint filed by the U.S. Department of Agriculture 
against Mr. Mayes. Dr. Clawson did not, however, give the 
Complaint and attached documents to Mr. Mayes. 


On May 25, 1984, I went to the residence of Elmo Mayes, 
Cumberland Gap, Tennessee 37724. Mrs. Elmo Mayes 
stated that Mr. Mayes was not there and did not know 
where he could be located. Mrs. Mayes stated that Mr. 
Mayes would return home later in the day and she would 
give him the documents. I then left the Complaint and at- 
tached documents with Mrs. Mayes. The Complaint is 
listed as A Q Docket No. 34. The time of personal delivery 
was 9:50 A. M., May 25, 1984. 


[s] Steven R. Williams 
Animal Identification Coordinator 


Mr. Anderson sent Mr. Williams’ memorandum to Robert D. 
Whiting, Interstate Inspection and Compliance Staff, APHIS, VS, 
USDA, in Hyattsville, Maryland, and Sylvia Albanesi, of the same 


Hyattsville office, forwarded Mr. Anderson’s and Mr. Williams’ 
memoranda to the Hearing Clerk. 

The Rules of Practice applicable to disciplinary proceedings 
before the Department provide (7 CFR § 1.147(b)): 


(b) Service; proof of service. Copies of all such documents 
or pepers required or authorized by the rules in this part 
to be filed with the Hearing Clerk shall be served upon the 
parties by the Hearing Clerk, or by some other employee 
of the Department, or by a United States Marshal or 
deputy marshal. Service shall be made either (1) by deliv- 
ering a copy of the document or paper to the individual to 
be served or to a member of the partnership to be served, 
or to the president, secretary, or other executive officer or 
any director of the corporation or association to be served, 
or to the attorney of record representing such individual, 
partnership, corporation, organization, or association; or 
(2) by leaving a copy of the document or paper at the prin- 
cipal office or place of business or residence of such indi- 
vidual, partnership, corporation, organization, or associa- 
tion, or of the attorney or agent of record and mailing by 
regular mail another copy to such person at such address; 
or (3) by registering or certifying and mailing a copy of the 
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document or paper, addressed to such individual, partner- 
ship, corporation, organization, or association, or to the at- 
torney or agent of record, at the last known residence or 
principal office or place of business of such person: Provid- 
ed, That if the registered or certified document or paper is 
returned undelivered because the addressee refused or 
failed to accept delivery, the document or paper shall be 
served by remailing it by regular mail. Proof of service 
hereunder shall be made by the certificate of the person 
who actually made the service: Provided, That if the serv- 
ice be made by mail, as outlined in paragraph (b)(8) of this 
section, proof of service shall be made by the return post- 
office receipt, in the case of registered or certified mail, or 
by the certificate of the person who mailed the matter by 
regular mail. The certificate and post-office receipt con- 
templated herein shall be filed with the Hearing Clerk, 
and made a part of the record of the proceeding. 


Two questions are presented here. First, does Mr. Williams’ 
interoffice memorandum satisfy the requirement of a “certificate” 
of the person who made the service? The term certificate is defined 
as follows (Webster’s Third New International Dictionary, Un- 


abridged (1981) at 367): 


1: a document containing a certified and usu. official state- 
ment: a signed, written or printed testimony to the truth of 
something . . .; esp: a document issued by a school, a state 
agency, or a professional organization certifying that one 
has satisfactorily completed a course of studies, has passed 
a qualifying examination, or has attained professional 
standing in a given field and may officially practice or 
hold a position in that field . . . 2: something resembling 
or serving the same end as a certificate. . . . [Emphasis 
added.] 


Although it would have been better practice for Mr. Williams to 
sign a document labeled “Certificate of Service,” with the custom- 
ary language, “I hereby certify that . . .,” the interoffice memo- 
randum can qualify as a “certificate,” under a liberal construction 
of the Rules of Practice.! (The procedure followed here was, howev- 
er, sloppy practice which is not recommended for future cases.) 

The second question is whether service has been made, in accord- 
ance with the Rules of Practice, where certified mail is refused, 


1 There is no requirement that the “certificate” be under oath. By way of analo- 
gy, United States Courts of Appeals accept unverified certificates of service. 
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and a copy is then left at respondent’s residence (with his wife), 
without mailing by regular mail another copy to the respondent. 
Such service, although logically sufficient, does not comply with 
the Rules of Practice. 

If service is made by delivering a copy to someone, it must be de- 
livered— 


to the individual to be served or to a member of the part- 
nership to be served, or to the president, secretary, or 
other executive officer or any director of the corporation 
or association to be served, or to the attorney of record 
representing such individual, partnership, corporation, or- 
ganization, or association. . . . 


Respondent’s wife does not fall within the category of persons re- 
ferred to above. 


If service is made by leaving a copy somewhere, it must be 
made— 


by leaving a copy of the document or paper at the princi- 
pal office or place of business or residence of such individ- 
ual, partnership, corporation, organization, or association, 


or of the attorney or agent of record and mailing by regu- 
lar mail another copy to such person at such 
address. . . . [Emphasis added.] 


Leaving a copy of the complaint with respondent’s wife at his 
residence complies with that requirement, but the Department 
failed to mail by regular mail another copy of the complaint to re- 
spondent at his residence. 

If service is made by certified mail, the Rules of Practice pro- 
vide— 


that if the registered or certified document or paper is re- 
turned undelivered because the addressee refused or failed 
to accept delivery, the document or paper shall be served 
by remailing it by regular mail. 


Such remailing by regular mail was not done here. Instead, the 
Department delivered the complaint to respondent’s wife. Although 
that method of service is, from a practical viewpoint, superior to 
remailing it to respondent by regular mail, unfortunately that su- 
perior method is not authorized by the Rules of Practice. It is well- 
settled that an agency is bound by its own rules. 
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For the foregoing reasons, the complaint in this case has not 
been served under the Department’s Rules of Practice. 


In re: STANLEY NABYDOSKI and RicHARD NasyposkI, d/b/a NaABy- 
DOSKI BROTHERS. AQ Docket No. 86. Decided March 6, 1985. 


Refusal to allow inspection—Consent. 

Stanley Nabydoski and Richard Nabydoski facility d/b/a Nabydoski Brothers failed 
to allow inspection of their premises in violation of the Act. License to operate a 
faculty to treat garbage that is fed to swine is hereby revoked and they are assessed 
a civil penalty of five thousand dollars ($5,000.00). 


Terry Medly, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Swine Health Protec- 
tion Act (7 U.S.C. § 3801 et seg.) (Act) by a complaint issued by the 


Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged 
that respondents violated Ssection 8(b) of the Act (7 U.S.C. 3807(b)) 
and Section 166.10(c)(2) of the regulations promulgated thereunder 
(9 CFR § 166.10(c)(2)). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondents on July 2, 1984. 

Pursuant to Section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondents were informed in the 
complaint and the letter of service that an answer should be filed 
with the Hearing Clerk within twenty (20) days after service of the 
complaint, and that failure to file an answer to, or plead specifical- 
ly to, any allegation in the complaint would constitute an admis- 
sion of such allegations. 

On July 19, 1984, respondent Stanley Nabydoski filed a letter 
with the hearing clerk, giving respondents apparent answer. Re- 
spondents did not specifically deny, or otherwise respond to any al- 
legation. Respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes an admission of such alle- 
gations pursuant to Section 1.136 of the Rules of Practice (7 CFR 
§ 1.136). Respondents requested an oral hearing. Section 1.139 of 
the Rules of Practice (7 CFR § 1.139) provides that admission by the 
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answer of all material allegations of fact contained in the com- 
plaint, shall constitute a waiver of hearing. Therefore, respondent 
answer constitutes a waiver of hearing under the Rules of Practice. 
Since respondents are deemed to have admitted the material alle- 
gations of fact in the complaint, they are adopted and set forth as 
the Findings of Fact. 


FINDINGS OF FACT 


1. Stanley Nabydoski and Richard Nabydoski d/b/a Nabydoski 
Brothers, herein referred to as the respondents, are a partnership 
whose mailing address is 76 Blanchard Street, Andover, Massachu- 
setts 01810. 

2. On or about May 5, 1983, respondents, in violation of Section 
8(b) of the Act (7 U.S.C. §3807(b)) and Section 166.10(c)(2) of the 
regulations (9 CFR § 166.10(c)(2)), refused to allow inspection of 
their premises, facilities, and equipment during normal business 
hours by an authorized representative of the Secretary of Agricul- 
ture to determine continuing compliance with the Act, and regula- 
tions issued thereunder, as required. 

3. On or about February 9, 1984, respondents, in violation of Sec- 
tion 8(b) of the Act (7 CFR § 3807(b)) and Section 166.10(c)(2) of the 


regulations (9 CFR § 166.10(c)(2)), refused to allow inspection of 
their premises, facilities, and equipment during normal business 
hours by an authorized representative of the Secretary of Agricul- 
ture to determine continuing compliance with the Act and regula- 
tions issued thereunder, as required. 


CONCLUSIONS 


Respondents’ answer states that “In RESPONSE TO YOUR 
LETTER IS, FIND FAULT WITH THE LAW.” This explanation is 
non-responsive to the allegations in the complaint. The issue is 
whether respondents refused to allow inspection of their premises, 
facilities and equipment as required by the Act and regulations 
issued thereunder. The affirmative defense pleaded by respondents 
finding of fault with the Act and regulations is inadequate to raise 
or create issues requiring an oral hearing to be held under the ap- 
plicable rules of practice. Section 1.136 of the Rules of Practice (7 
CFR § 1.136) required the contents of an answer to clearly admit, 
deny, or explain each allegation. Failure to deny or otherwise re- 
spond to an allegation is deemed an admission of such allegation. 
Respondents have not clearly and specifically denied any allega- 
tion. Therefore, they have admitted all of them. Nothing has been 
offered as to mitigation of the requested sanctions. 
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By reason of the Findings of Fact set forth above, the respondent 
has violated the Act and regulations promulgated thereunder. 
Therefore the following Order is issued. 


ORDER 


Stanley Nabydoski and Richard Nabydoski d/b/a Nabydoski 
Brothers, is hereby ordered to cease and desist from violating the 
Act and regulations issued thereunder, their license to operate a fa- 
cility to treat garbage that is fed to swine is hereby revoked and 
they are assessed a civil penalty of five thousand dollars (2,500.00 
per violation). Respondents shall send the full amount by certified 
check or money order, payable to “Treasurer of the United States” 
to Terry L. Medley, Regulatory Division, Room 2422 South Build- 
ing, Office of the General Counsel, U.S. Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon respondents, unless there 
is an appeal to the Judicial Officer pursuant to section 1.145 of the 
Rules of Practice applicable to this proceeding (7 CFR § 1.145). 

Decision and Order became final on March 6, 1985. 


In re: THomas W. Horner, Jr. AQ Docket No. 20. Decided March 8, 
1985. 


Dealer—Interstate movement of cattle—Brucellosis—Violation of regulations— 
Civil Penalty—Default. 


Thomas Bundy, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil 
penalty for a violation of the regulations governing the interstate 
movement of cattle because of brucellosis (9 CFR §§ 78.1 et seq.), 
hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 9 CFR §§ 70.1 et seq. and 7 CFR §§ 1.130 et seq. 

This proceeding was instituted by a complaint filed on January 
10, 1984, by the Administrator of the Animal and Plant Health In- 
spection Service, United States Department of Agriculture. The 
complaint alleged that on or about June 10, 1983, respondent trans- 
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ported two cows interstate from Trenton, Tennessee, to Rector, Ar- 
kansas, in violation of section 78.9(c\3) of the regulations (9 CFR 
§ 78.9(c\(3)), in that the two cows (a) were not accompanied inter- 
state by a certificate and (b) were not accompanied by a “Permit 
for Entry”. Respondent received the complaint on January 14, 
1984. Respondent failed to answer any of the allegations in the 
complaint. In accordance with section 1.136(c) of the Rules of Prac- 
tice (7 CFR § 1.136(c)), such failure to answer is deemed, for pur- 
poses of this proceeding, an admission of said allegations. Respond- 
ent also failed to request a hearing within the time in which an 
answer may be filed, thereby constituting a waiver of a hearing 
(See 7 CFR § 1.141). 

Accordingly, the material facts alleged in the complaint, which, 
in accordance with Section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)), are deemed admitted, are adopted and set forth herein 
as the findings of fact, and this Decision is issued pursuant to Sec- 
tion 1.139 of the Rules of Practice applicable to this proceeding (7 
CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent, Thomas W. Horner, Jr., is an individual whose 
mailing address is Route 3, Trenton, Tennessee 38382. 

2. Respondent is now, and at all times material herein was, a 
cattle dealer. 

3. On or about June 10, 1983, the respondent moved two (2) cows 
interstate from Trenton, Tennessee, to Rector, Arkansas, in viola- 
tion of section 78.9(c\3) of the regulations (9 CFR § 78.9(c)\(3)), in 
that the cows, which were moved interstate from a class B state 
other than for immediate slaughter or to a quarantined feedlot, 
were moved interstate unaccompanied by a certificate, as required. 

4. On or about June 10, 1988, the respondent moved two (2) cows 
interstate from Trenton, Tennessee, to Rector, Arkansas, in viola- 
tion of Section 78.9(c\(3) of the regulations (9 CFR § 78.9(c)\(3)), in 
that the cows, which were moved interstate from a class B state 
other than for immediate slaughter or to a quarantined feedlot, 
were moved interstate unaccompanied by a permit for entry, as re- 
quired. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1, 2, 3 and 4 
above, respondent has violated Section 78.9(c)\(3) of the regulations 
(9 CFR § 78.9(c)(8)). 
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Therefore, the following Order is issued.* 
ORDER 


Respondent, Thomas W. Horner, Jr., is hereby assessed a civil 
penalty of one thousand dollars ($500 per violation). This penalty 
shall be payable to the “Treasurer of the United States” by certi- 
fied check or money order, and shall be forwarded to Michael T. 
Werner, Office of the General Counsel, Room 2422-South Building, 
United States Department of Agriculture, Washington, D. C. 20250, 
within thirty (30) days from the effective date of this Order. This 
Decision and Order shall become final 35 days after service, unless 
appealed to the Judicial Officer within 30 days after service, in ac- 
cordance with Sections 1.139 and 1.145 of the Rules of Practice (7 
CFR 1.139 and 1.145). 

[Decision and Order became final and effective on March 8, 
1985.—Ed.] 


In re: ALM ANTILLEAN AIRLINES. AQ Docket No. 150. Decided 
March 15, 1985. 


Violation of animal and plant inspection Acts—Civil penalty—Consent. 


Joseph Pembroke, Reg. Div., OGC, for complainant. 
Bruce H. Rabinovitz, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111, 120, and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that ALM Antillean Airlines, respond- 
ent violated the Acts and regulations promulgated thereunder (9 
CFR §92.1 et seg.). The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 


* This Decision and Order is entered to comply with Section 1.139 of the Rules of 
Practice (7 CFR 1.139) and the Decision of the Judicial Officer of 1/22/85 on certifi- 
cation of questions in this matter. Jn re: Thomas W. Horner, Jr., A.Q. Docket No. 20, 
J. O. Decision 1/22/85, 44 Ag. Dec. __. 
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risdiction in this matter, neither admits nor denies the remaining 
allegation in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDING OF FACT 


1. ALM Antillean Airlines, respondent, is a business whose mail- 
ing address is Hato International Airport, Curacao, Netherlands 
Antilles. 


2. On or about April 9, 1984, respondent operated a flight from 
Santo Domingo, Dominican Republic to St. Maarten, Netherlands 
Antilles, with a stop at San Juan International Airport, Puerto 
Rico. On board the flight were 10 fighting cocks being shipped to 
St. Maarten from Santo Domingo. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
_ having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such Order will be issued. 


ORDER 


The respondent is assessed a civil penalty of seven hundred dol- 
lars ($700.00) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Joseph P. Pembroke, Office of the General Coun- 
sel, Room 2422-South Building, United States Department of Agri- 
culture, Washington, D.C. 20250, within thirty (80) days from the 
effective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon respondent. 
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In re: Witu1am “Ep” Woop. AQ Docket No. 82. Decided March 20, 
1985. 


Brucellosis—Dealer—Interstate violation—Civil penalty—Default—Consent. 


Sherrie Kopka, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120, and 122) (Act) by a 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture. The complaint alleged that respondent has violated Sections 
111 and 120 of the Act (21 U.S.C. §§ 111 and 120) and Sections 78.5 
and 78.8 of the regulations promulgated thereunder (9 CFR §§ 78.5 
and 78.8). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondent on June 25, 1984. 

Pursuant to Section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting, 
or explaining the allegations in the complaint and requesting an 
oral hearing would constitute an admission of such allegations and 
a waiver of such hearing. More than twenty (20) days have elapsed 
since respondent was served with the complaint in question. Re- 
spondent has not filed an answer to date. This Decision and Order, 
therefore, is issued pursuant to Sections 1.1386 and 1.139 of the 
Rules of Practice applicable to this proceeding (7 CFR §§ 1.186 and 
1.139). 

Accordingly, the material facts alleged in the complaint,! which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the Findings of Fact. 


1 Although the complaint does not allege the nature or character of the Miller 
Livestock Company business, the USDA Judicial Officer here determined that 
Miller Livestock Company is an impermissible recipient under the regulation, and 
that the complaint is legally sufficient. In re William “Ed” Wood, 44 Ag. Dec. __, 
J. O. Decision 1/25/85 on Certified Questions. 

This Decision and Order is entered to comply with Section 1.139 of the Rules of 
Practice (1) (7 CFR 1.139). 
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FINDINGS OF FACT 


1. William “Ed” Wood is an individual whose address is Route 1, 
Box 540, Merryville, Louisiana 70643. 

2. On or about July 16, 1983, the respondent moved interstate 
one (1) brucellosis-exposed bull, from the Kirbyville Action Barn in 
Kirbyville, Texas, to the Miller Livestock Company in DeRidder, 
Louisiana, other than in accordance with the regulations because 
the bull was moved interstate to a premises not authorized to re- 
ceive such animal, in violation of Sections 78.5 and 78.8 of the regu- 
lations (9 CFR §§ 78.5 and 78.8) 


CONCLUSION 


By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 


ORDER 


Respondent is hereby assessed a civil penalty of one thousand 
dollars ($1,000), which shall be payable within thirty (30) days from 
the date this Order becomes effective. This civil penalty shall be 
payable to the “Treasurer of the United States,”’ by certified check 


or money order, and shall be forwarded to Sherrie L. Kopka, 
United States Department of Agriculture, Office of the General 
Counsel, Room 2422-South Building, Washington, D. C. 20250. 

This Order shall have the same force and effect as if entered 
after full hearing and shall be final 35 days after service, unless 
appealed within 30 days after service, 7 CFR 1.139 and 1.145(a). 

[Decision and Order became final on March 20, 1985—Ed.] 


In re: ALFRED JoNEs. AQ Docket No. 129. Decided March 20, 1985. 


Feeding untreated garbage to swine—Violation of Act—Civil penalty—Consent. 


Alfred Jones, an individual, on several occasions, fed untreated garbage to swine in 
violation of the Swine Health Protection Act. Respondent was assessed a civil penal- 
ty of four thousand five hundred dollars ($500 per violation). 


Sally Stratmoen, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Swine Health Protec- 
tion Act (7 U.S.C. § 3801 et seq.) (Act) by a complaint issued by the 
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Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged 
that respondent violated Section 4 of the Act (7 U.S.C. § 3803) and 
Section 166.2 of the regulations promulgated thereunder (9 CFR 
§ 166.2). 

Copies of the complaint and Rules of Practice governing proceed- 
ings under the Act were served by the Hearing Clerk, by certified 
mail, upon respondent on December 12, 1984. 

Pursuant to Section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting, 
or explaining the allegations in the complaint and requesting an 
oral hearing would constitute an admission of such allegations and 
a waiver of such hearing. More than twenty (20) days have elapsed 
since Alfred Jones was served with the complaint in question. 
Alfred Jones has not filed an answer to date. This Decision and 
Order, therefore, is issued pursuant to Sections 1.136 and 1.139 of 
the Rules of Practice applicable to this proceeding (7 CFR §§ 1.136 
and 1.139). 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the Findings of Fact. 


FINDINGS OF FACT 


1. Alfred Jones is an individual whose address is 8 Nash Terrace, 
Raleigh, North Carolina 27601. 

2. On or about April 27, 1983, the respondent fed garbage to 
swine, in violation of Section 4 of the Act (7 U.S.C. § 3803) and Sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated, as required. 

3. On or about May 26, 1983, the respondent fed garbage to 
swine, in violation of Section 4 of the Act (7 U.S.C. § 3803) and Sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated, as required. 

4. On or about June 1, 1983, the respondent fed garbage to swine, 
in violation of Section 4 of the Act (7 U.S.C. § 3803) and Section 
166.2 of the regulations (9 CFR § 166.2) because the garbage was 
not treated, as required. 

5. On or about July 8, 1983, the respondent fed garbage to swine, 
in violation of Section 4 of the Act (7 U.S.C. § 3803) and Section 
166.2 of the regulations (9 CFR § 166.2) because the garbage was 
not treated, as required. 
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6. On or about October 13, 1983, the respondent fed garbage to 
swine, in violation of Section 4 of the Act (7 U.S.C. § 3803) and Sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated, as required. 

7. On or about December 15, 1983, the respondent fed garbage to 
swine, in violation of Section 4 of the Act (7 U.S.C. § 3803) and Sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated, as required. 

8. On or about April 12, 1984, the respondent fed garbage to 
swine, in violation of Section 4 of the Act (7 U.S.C. § 3803) and Sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated, as required. 

9. On or about May 23, 1984, the respondent fed garbage to 
swine, in violation of Section 4 of the Act (7 U.S.C. § 3803) and Sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated, as required. 

10. On or about July 12, 1984, the respondent fed garbage to 
swine, in violation of Section 4 of the Act (7 U.S.C. § 3803) and Sec- 
tion 166.2 of the regulations (9 CFR § 166.2) because the garbage 
was not treated, as required. 


CONCLUSION 


By reason of the facts in the Findings of Fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 


ORDER 


Respondent is hereby assessed a civil penalty of four thousand 
five hundred dollars ($500 per violation), which shall be payable no 
later than thirty (30) days from the date this Order becomes effec- 
tive. This civil penalty shall be made payable to the “Treasurer of 
the United States”, by certified check or money order, and shall be 
forwarded to Sally Ogelby Stratmoen, United States Department of 
Agriculture, Office of the General Counsel, Room 2422-South Build- 
ing, Washington, D.C. 20250. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon the respondent, unless 
there is an appeal to the Judicial Officer pursuant to Section 1.145 
of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.145). 
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[Decision and Order became final and effective April 30, 1985— 
Ed.] 


In re: Tommy Bonn. AQ Docket No. 123. Decided April 1, 1985. 


Cattle, interstate shipment of without certificate on entry permit—Civil penalty— 
Default. 


Mark Dopp, Reg., Div., OGC, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent violated Sections 1 and 2 of the 
Act (21 U.S.C. §§111 and 120) and Sections 78.9(d)\(8\iii) and 
71.18(aX1)i) of the regulations promulgated thereunder (7 CFR 
§ 78.9(d)\(3iii) and 71.18(a\(1)\(i)). Copies of the complaint and the 
Rules of Practice Governing Proceedings Under the Act were 
served by the Hearing Clerk, by certified mail, upon respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
any allegation in the complaint would constitute an admission of 
such allegation pursuant to Section 1.141 of the Rules of Practice (7 
CFR § 1.141), and a waiver of such hearing. The letter also advised 
the respondent that failure to request an oral hearing within the 
time for filing an answer would constitute a waiver, on his part, of 
oral hearing. Respondent has failed to respond in any manner to 
allegations in the complaint and respondent has not requested an 
oral hearing. 

Respondent’s failure to deny or otherwise respond to the allega- 
tions in the complaint constitutes an admission of such allegations, 
pursuant to Section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to request a hearing constitutes a 
waiver of such hearing. There being no basis for a hearing, the ma- 
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terial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 


FINDINGS OF FACT 


1. Tommy Bond, herein referred to as respondent, is an individ- 
ual whose address is Route 2, Box 455-B Purvis, Mississippi 39475. 

2. On or about February 15, 1984, the respondent violated Section 
78.9(d)(3\iii) of the regulations (9 CFR § 78.9(d)(3\iii)) in that the re- 
spondent moved seven adult cattle interstate without a certificate 
containing the prescribed information, as required. 

3. On or about February 15, 1984, the respondent violated Section 
78.9(d\(3)(iii) of the regulations (9 CFR § 78.9(d)(3)(iii)) in that the re- 
spondent moved seven adult cattle interstate without a “Permit for 
Entry,” as required. 

4. On or about February 15, 1984, the respondent violated Section 
71.18(aX(1)i) of the regulations (9 CFR § 71.18(a)(1\(i)) in that the re- 
spondent moved seven adult cattle interstate without an owner- 
shipper statement or other document, as required. 


CONCLUSION 


Respondent has failed to respond in any manner to the allega- 
tion of the complaint. 

By reason of the Findings of Fact set forth above the respondent 
has violated the Act and the regulations promulgated thereunder. 
Therefore, the following Order is issued.! 


ORDER 


Respondent Tommy Bond is hereby assessed a civil penalty of 
three thousand dollars ($1,000 per violation). The respondent shall 
send, payable to the “Treasury of the United States” a certified 
check or money order, to Mark D. Dopp, Office of the General 
Counsel, Room 2422-South Building, United States Department of 
Agriculture, Washington, D. C. 20250, not later than thirty (80) 
days from the effective date of this order. This order shall have the 
same force and effect as if entered after full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent, unless there is an appeal to the Judicial Officer 
within 30 days pursuant to Section 1.145 of the Rules of Practice 
applicable to this proceeding (7 CFR § 1.145). 


1 See In re William “Ed” Wood 44 Ag. Dec.__(January 1985) decision on Certi- 
fied Questions. This Decision and Order is entered to comply with § 1.139 of The 
Rules of Practice (1) 7 CFR 1.139. 
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[Decision and Order became final and effective on April 1, 1985.] 


In re: HapweN K1etss. AQ Docket No. 138. Decided April 3, 1985. 


Thomas Bundy, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, complainant’s motion to dismiss the com- 
plaint in this proceeding is granted. 


In re: James J. SUMRALL. AQ Docket No. 140. Decided April 16, 
1985. 


Animal and Plant Health Inspection violation—Civil penalty—Consent. 


Flora Woods, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that James G. Sumrall, respondent, vio- 
lated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seqg.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 
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(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 
2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDING OF FACT 


1. James G. Sumrall, respondent, is an individual whose address 
is Route 4, Box 574, Waynesboro, Mississippi 39367. 

2. Between July 16, 1984, and July 26, 1984, respondent moved 
three cows from Chatom, Alabama to Mississippi. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such Order will be issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Fronda C. Woods, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D. C. 20250-1400, within thirty (30) days from the ef- 
fective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon respondent. 


In re: MANUEL Miranpa. AQ Docket No. 145. Decided April 19, 
1985. 


Violation of Swine Health Protection Act—Civil penalty—Consent. 


Jaru Ruley, Reg. Div., OGA, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Swine Health Protec- 
tion Act of October 17, 1980, as amended, (Act) (7 U.S.C. §§ 3801- 
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3812) by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service alleging that Manuel Miranda, re- 
spondent, violated the Act and regulations promulgated thereunder 
(9 CFR §§ 166.1 et seg.). The parties have agreed that this proceed- 
ing should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Manuel Miranda, respondent, is an individual whose mailing 
address is 163 Sharp Lot Road, Swansea, Massachusetts 02777. 

2. On or about September 19, 1983, the respondent stored gar- 
bage at his garbage-treatment facility in Swansea, Massachusetts. 

3. On or about October 17, 1983, the respondent fed garbage to 
swine inside the swine feeding area at his garbage-treatment facili- 
ty 


4. On or about January 18, 1984, the respondent fed garbage to 
swine inside the swine feeding area at his garbage-treatment facili- 


ty. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Manuel 
Miranda, such Order and Decision will be issued. 
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ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500.00). The respondent shall send a certified check or money 
order for $500.00 payable to the “Treasurer of the United States,” 
to Jaru Ruley, Office of the General Counsel, Room 2422-South 
Building, United States Department of Agriculture, Washington, 
D.C. 20250, within thirty (80) days from the effective date of this 
Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 


In re: Kenny ZAERR. AQ Docket No. 55. Decided April 19, 1985. 


Interstate transportation of cattle—Violation of Animal and Plant Health Inspec- 
tion regulations—Civil Penalty—Consent. 


Sally Stratmoen, Reg. Div., OGC, for complainant. 
Phillip Glades, Joplin, Missouri, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120, and 122) (Act) by a 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture. The complaint alleged that respondent has violated Sections 
111 and 120 of the Act (21 U.S.C. §§ 111, and 120) and Sections 78.5 
and 78.9 et seq. of the regulations promulgated thereunder (9 CFR 
§§ 78.5 and 78.9 et seq.). The parties have agreed that this proceed- 
ing should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegation in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 
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(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 
2. Respondent also waivers any action the United States De- 
partment of Agriculture under the Equal Access to Justice Act of 
1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred by 
the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Kenny Zaerr, herein referred to as the respondent, is an indi- 
vidual whose mailing address is Rt. 2, Jasper, Missouri 64755. 

2. On or about August 12, 1983, the respondent moved interstate 
five cows from Springdale, Arkansas, to Joplin, Missouri. 

3. On or about August 15, 1983, the respondent moved interstate 
five cows from Joplin, Missouri, to Grove, Oklahoma. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, with respect to respondent Kenny 
Zaerr, such Order and Decision shall be issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred and 
fifty dollars ($250). The respondent shall send a certified check or 
money order for $250 payable to the “Treasurer of the United 
States”, to Sally Ogelby Stratmoen, Office of the General Counsel, 
Room 2422-South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1440, within thirty (30) days from 
the effective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon respondent. 
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In re: OsvaALpo VENEGAS Acosta. AQ Docket No. 133. Decided April 
18, 1985. 


International transportation of goat—Violation of Animal and Plant Health In- 
spection regulations—Civil penalty—Consent. 


Sally Stratmoen, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111, 120, and 122) (Act) by a 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture. The complaint alleged that respondent has violated Sections 
111 and 120 of the Act (21 U.S.C. §§111, and 120) and Sections 
92.2(a), 92.3(c), 92.4(a) and (b), 92.7, 92.8, 92.11(b), 92.31, 92.32, 92.33, 
92.34, and 92.36 of the regulations promulgated thereunder (9 CFR 
§§ 92.2(a), 92.3(c), 92.4(a) and (b), 92.7, 92.8, 92.11(b), 92.31, 92.32, 
92.38, 92.34 and 92.36). The parties have agreed that this proceed- 
ing should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits or denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Osvaldo Venegas Acosta, herein referred to as the respondent, 
is an individual whose address is P.O. Box 628, Presidio, Texas 
79845. 
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2. On or about May 15, 1984, the respondent brought one (1) goat 
into the United States at Presidio, Texas, from Vado de Piedra, 
Chihuahua, Mexico. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding with respect to respondent Osvaldo 
Venegas Acosta, such Order and Decision shall be issued. 


ORDER 


The respondent is accessed a civil penalty of one hundred dollars 
($100.00). The respondent shall send a certified check or money 
order for $100.00 payable to the “Treasurer of the United States”, 
to Sally Ogelby Stratmoen, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D. C. 20250-1400, within thirty (30) days from the ef- 
fective date of this order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 


In re: Steve Lucas. AQ Docket No. 65. Decided April 26, 1985. 


Interstate shipment of cattle—Violation of Animal and Plant Health Inspection 
regulations—Civil penalty—Consent. 


Thomas Bundy, Reg. Div., OGC, for complainant. 
Julian C. Smith, Jr., Carson City, Nevada, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Steve Lucas, respondent, violated the Act 
and regulations promulgated thereunder (9 CFR § 78.1 et seq.). Re- 
spondent and complainant have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
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allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Steve Lucas, herein referred to as respondent, a licensed cattle 
dealer d/b/a 101 Ranch, is an individual whose mailing address is 
Box 138, Winnemucca, Nevada 89445. 

2. On or about September 2, 1983, respondent shipped interstate 
52 cattle from Winnemucca, Nevada, to Newman, California. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such Order will be issued. 


ORDER 


The respondent is assessed a civil penalty of-four hundred dollars 
($400.00) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Thomas E. Bundy, Office of the General Counsel, Room 
2422-South Building, United States Department of Agriculture, 
Washington, D. C. 20250, within thirty (30) days from the effective 
date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon respondent. 
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In re: KENNETH HoopENpyYLe. AQ Docket No. 114. Decided April 26, 
1985. 


Interstate movement of cattle—Violation of Animal and Plant Health Inspection 
regulations—Civil penalty—Consent. 


Jaru Ruley, Reg. Div., OGC, for complainant. 
James D. Goodpaster, Chelsea, Oklahoma, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Kenneth Hoodenpyle, respondent, violat- 
ed the Act and regulations promulgated thereunder (9 CFR § 71.18). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Respondent, Kenneth Hoodenpyle, D.V.M., is an individual 
whose mailing address is P.O. Box 129, Chelsea, Oklahoma 74016. 

2. On or about November 4, 1984, the respondent caused the 
movement interstate of at least 15 cattle from Rogers County, 
Oklahoma, to Parsons, Kansas. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Kenneth 
Hoodenpyle, such Order and Decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred fifty 
($250.00). The respondent shall send a certified check or money 
order for $250.00 payable to the “Treasurer of the United States,” 
to Jaru Ruley, Office of the General Counsel, Room 2422-South 
Building, United States Department of Agriculture, Washington, D. 
C., 20250-1400, within thirty (30) days from the effective date of 
this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 


In re: Witt1E Hupson. AQ Docket No. 90. Decided April 29, 1985. 


Interstate movement of cattle—Violation of Animal and Plant Health Inspection 
regulations—Civil penalty—Consent. 


Kevin Thiemann, Reg. Div., OGC, for complainant. 
T. L. Rees, Colorado City, Texas, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act), (21 U.S.C. §§ 111, 120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Willie Hudson, respondent, violat- 
ed the Act and regulations promulgated thereunder (9 CFR § 78.1 
et seq.). The parties have agreed that this proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 
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(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Willie Hudson, respondent, is an individual whose address is 
Colorado City, Texas 79512. 

2. On or about June 9, 1983, the respondent moved five (5) cows 
interstate from San Angelo, Texas, to Stratton, Colorado. 

3. On or about June 10, 1983, the respondent moved one (1) cow 
interstate from San Angelo, Texas, to Stratton, Colorado. 

4. On or about June 12, 1983, the respondent moved four (4) cows 
interstate from Colorado City, Texas, to Stratton, Colorado. 

5. On or about June 16, 1983, the respondent moved twenty nine 
(29) cows interstate from San Angelo, Texas, to Stratton, Colorado. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one thousand two 
hundred fifty dollars ($1,250.00), which shall be payable to the 
“Treasurer of the United States” by certified check or money 
order, and which shall be forwarded to Kevin B. Thiemann, Office 
of the General Counsel, Room 2422-South Building, United States 
Department of Agriculture, 12th and Independence Ave., S.W., 
Washington, D.C. 20250-1400, within thirty (30) days from the ef- 
fective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 
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In re: JAMES BruninG. AQ Docket No. 112. Decided March 22, 1985. 


Interstate movement of cattle—Violation of regulations—Brucellosis—Civil penal- 
ty. 

James Bruning, an individual, was charged with interstate movement of cows with- 
out proper documentation. Respondent admitted the allegations in the complaint 
and was assessed a civil penalty of two thousand dollars ($1,000 per violation). 


Jaru Ruley, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil 
penalty for a violation of the regulations governing the interstate 
movement of cattle because of brucellosis (9 CFR § 78.1 et seq.), 
hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 9 CFR § 70.1 et seg. and 7 CFR § 1.130 et seq. 

This proceeding was initiated by a complaint filed on October 16, 
1984, by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that on or about December 8, 1983, the respondent 
moved interstate at least six cows from the State of Kansas, to 
Hebron, Nebraska, in violation of Section 78.9(c)\(3\ii) of the regula- 
tions (9 CFR § 78.9(c\(3)ii)), in that the cows were accompanied 
interstate by neither a certificate containing prescribed informa- 
tion nor a “Permit for Entry.” In his answer, the respondent ad- 
mitted the allegations in the complaint. In accordance with Section 
1.139 of the Rules of Practice (7 CFR § 1.139), such admission con- 
stitutes a waiver of a hearing. 

Accordingly, the material facts alleged in the complaint are 
adopted and set forth herein as the Findings of Fact, and this Deci- 
sion is issued pursuant to Section 1.139 of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent, James Bruning, is an individual whose mailing 
address is Route 2, Box 114, Superior, Nebraska 68978. 

2. On or about December 8, 1988, the respondent moved inter- 
state at least six cows, which were over 24 months of age, from the 
State of Kansas, to Hebron, Nebraska, in violation of Section 
78.9(c\3\ii) of the regulations (9 CFR § 78.9(c)(3)ii)), because the 
cows were not accompanied interstate by a certificate showing pre- 
scribed information, as required. 
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3. On or about December 8, 1983, the respondent moved inter- 
state at least six cows, which were over 24 months of age, from the 
State of Kansas, to Hebron, Nebraska, in violation of Section 
78.9(cX83\ii) of the regulations (9 CFR § 78.9(c)\(3)ii)), because the 
cows were not accompanied interstate by a “Permit for Entry”, as 
required. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1, 2, and 3 
above, respondent has violated Section 78.9(c)(3)ii) of the regula- 
tions (9 CFR § 78.9(c)(3)(ii)). 

Therefore, the following Order is issued. 


ORDER 


Respondent, James Bruning, is hereby assessed a civil penalty of 
two thousand dollars ($1,000 per violation). This penalty shall be 
payable to the “Treasurer of the United States” by certified check 
or money order, and shall be forwarded to Jaru Ruley, Office of the 
General Counsel, Room 2422-So. Bldg., United States Department 
of Agriculture, Washington, D. C. 20250, within thirty (80) days 
from the effective date of this Order. This Order shall have the 


same force and effect as if entered after a full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 CFR § 1.145). 

[Decision and Order became final and effective April 30, 1985.— 
Ed.] 
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In re: Jupy Gray, Dick W. Pirkey, and SHARON Doca. AWA 
Docket No. 227. Decided March 13, 1985. 


Failure to comply with licensing regulations for—Consent. 


Gregory Cooper, Mktg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION AS TO SHARON DOGA 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 
§ 2131 et seq.), hereinafter referred to as the Act, and the regula- 
tions and standards issued pursuant to the Act. It was instituted by 
a complaint filed on January 27, 1983, by the Acting Administra- 
tor, Animal and Plant Health Inspection Service, pursuant to the 
Act and the applicable Rules of Practice (7 CFR § 1.133(b\(1)). This 
Decision is entered pursuant to the consent decision provision of 
the Rules of Practice (7 CFR § 1.138). 

Respondent Sharon Doga specifically admits the jurisdictional al- 
legations of the complaint, but neither admits nor denies the re- 
maining allegations of the complaint. Respondent Sharon Doga 
waives the right to a hearing and any further procedures in this 
matter. Respondent Sharon Doga and the complainant consent to 
the issuance of this Decision for the purpose of settling this pro- 
ceeding. 


FINDINGS OF FACT 


1. Sharon Doga, hereinafter referred to as the respondent, is an 
individual whose address is Rt. 1, Box 262, Willis Point, Texas 
75169. 

2. Respondent Sharon Doga, at all times material herein, was en- 
gaged in business as a dealer within the meaning of Section 2 of 
the Act (7 U.S.C § 2132) buying, transporting, and selling dogs in 
commerce. 

3. Prior to February 23, 1982, respondent Sharon Doga was not 
licensed in any capacity under the Act. 


CONCLUSIONS 


Inasmuch as the respondent Sharon Doga has admitted the juris- 
dictional allegations of the complaint and the respondent Sharon 
Doga and the complainant have agreed to the provisions set forth 
in the following Order in disposition of this proceeding against 
Sharon Doga, such Order will be issued. 
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ORDER 


Respondent Sharon Doga, her agents and employees, directly or 
indirectly, through any corporate or other device, shall cease and 
desist from failing to comply with the requirements of the Act and 
the regulations and standards thereunder including, but not limit- 
ed to, the requirements of the Act and the regulations concerning 
the buying, selling and transporting of animals without a license. 

This Decision shall have the same force and effect as a Decision 
entered after a full hearing and shall be effective upon service on 
respondent Sharon Doga. 


In re: FRANK J. NEEDHAM. AWA Docket No. 337. Decided March 13, 
1985. 
Failure to comply with licensing regulations for dealers—Civil penalty—Consent. 


Robert Ertman, Mktg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondent, alleging that he 
acted as a dealer without being licensed as required. This decision 
is entered pursuant to the consent decision provision of the Rules 
of Practice (7 CFR § 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations of the complaint, and waives hearing and further proce- 
dure herein. Complainant and respondent consent to the issuance 
of this Order. 


ORDER 


Respondent is ordered to cease and desist from violating the 
Animal Welfare Act, as amended, and the regulations and stand- 
ards issued under the Act. Further, Respondent is assessed a civil 
penalty of $1,000, which is suspended conditional upon his compli- 
ance with this Order. 
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This Order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 


In re: CLARENCE F. Netson. AWA Docket No. 334. Decided March 
15, 1985. 


Failure to comply with licensing regulations for dealers—Civil penalty—Consent. 


Robert Ertman, Mktg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondent, alleging that he 
acted as a dealer without being licensed as required. This decision 
is entered pursuant to the consent decision provision of the Rules 
of Practice (7 CFR § 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations of the complaint, and waives hearing and further proce- 
dure herein. Complainant and respondent consent to the issuance 
of this Order. 


ORDER 


Respondent is ordered to cease and desist from violating the 
Animal Welfare Act, as amended, and the regulations and stand- 
ards issued under the Act. Further, Respondent is assessed a civil 
penalty of $1,000, which is suspended conditional upon his compli- 
ance with this Order. 

This Order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 
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In re: NoauH LEATHEM. AWA Docket No. 336. Decided March 15, 
1985. 


Failure to comply with licensing regulations for dealers—Civil penalty—Consent. 


Robert Ertmann, Mktg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondent, alleging that he 
acted as a dealer without being licensed as required. This decision 
is entered pursuant to the consent decision provision of the Rules 
of Practice (7 CFR § 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations of the complaint, and waives hearing and further proce- 


dure herein. Complainant and respondent consent to the issuance 
of this Order. 


ORDER 


Respondent is ordered to cease and desist from violating the 
Animal Welfare Act, as amended, and the regulations and stand- 
ards issued under the Act. Further, Respondent is assessed a civil 
penalty of $1,000, which is suspended conditional upon his compli- 
ance with this Order. 

This Order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 
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In re: JAMES HattraBAuGH. AWA Docket No. 341. Decided March 
15, 1985. 


Failure to comply with licensing regulations for dealers—Civil penalty—Consent. 


Robert Ertmann, Mktg. Div., OGC, for complainant. 
Dale Varner, Springdale, Arkansas, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondent, alleging that he 
acted as a dealer without being licensed as required. This decision 
is entered pursuant to the consent decision provision of the Rules 
of Practice (7 CFR § 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations of the complaint, and waives hearing and further proce- 
dure herein. Complainant and respondent consent to the issuance 
of this Order. 


ORDER 


Respondent is ordered to cease and desist from violating the 
Animal Welfare Act, as amended, and the regulations and stand- 
ards issued under the Act. Further, Respondent is assessed a civil 
penalty of $1,000, which is suspended conditional upon his compli- 
ance with this Order. 

This Order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 
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In re: DEAN Paut. AWA Docket No. 311. AWA Docket No. 328. De- 
cided March 22, 1985. 


Dismissal of complaints without prejudice. 


Mary Hobbie, Mktg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
ORDER OF VOLUNTARY DISMISSAL 


For good cause shown, it is hereby ordered that the complaints in 
the cases above captioned be dismissed without prejudice. The 
March 27, 1985, oral hearing date is hereby cancelled. 


In re: TRANS WorLD AIRLINES, INc. AWA Docket No. 339. Decided 
March 22, 1985. 


Exposure of animals to extreme cold—notice to employees—Dismissal. 


Complaint against TWA concluded that two cats transported as checked baggage 
had been neglected and exposed to extreme cold for two hours. One cat died and the 
other was treated at a veterinary clinic. Complainant subsequently learned that its 
information was accurate but incomplete. Complainant stated their continuation of 
proceedings would not further the purposes of the Animal Welfare Act. 


Robert Ertmann, Mktg. Div., OGC, for complainant. 
Jane Winer, New York, New York, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
MOTION TO DISMISS AND ORDER 


When the complaint was filed in this case, complainant possessed 
documents showing that a TWA flight carrying two cats as checked 
baggage landed in St. Louis in extreme cold weather at about 5:00 
- p.m., that one of the cats had died and the other suffered injury 
from cold, and that at 7:00 p.m. the cats were “rushed” to a veteri- 
nary clinic. 

The complaint was filed because the apparent two hour delay led 
complainant to the conclusion that the animals had been neglected 
and exposed to extreme cold for two hours. 

Complainant has since learned that the information it relied 
upon, while accurate, was incomplete. The condition of the animals 
was discovered by TWA shortly after the plane landed, and a vet- 
erinary clinic was called. A veterinarian came to the airport and 
administered emergency care at the scene. The animals were later 
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transported to the veterinary clinic, where they arrived at 7:00 
p.m. 

It seems most likely that the animals developed hypothermia 
while the plane was on the ground in Kansas City, following an un- 
scheduled, emergency landing due to bad weather. Under standard 
operating procedures, the animals would have been taken from the 
baggage compartment and moved to a warm area while the plane 
was on the ground in Kansas City. This was not done because the 
computerized baggage manifest available to the ground crew did 
not list any live animals. This error was made by another airline, 
which was under contract to prepare and transmit the baggage 
manifest. The error probably occurred because the flight on which 
the animals had originally been booked was cancelled. 

The purpose of disciplinary actions against registered carriers is 
to prevent the neglect of animals entrusted to their care. Under all 
of the circumstances, it does not seem that the continuation of 
these proceedings would further the purposes of the Animal Wel- 
fare Act. 

It should also be noted that respondent, in reaction to this inci- 
dent, has sent a notice to all of its employees and agents who deal 
with animals, reminding them of the need to take special care in 
the handling of animals. 

Accordingly, complainant moves that the complaint be dismissed. 


ORDER 
It is ordered that the complaint be, and hereby is, dismissed. 


In re: MARLIN U. ZARTMAN d/b/a GILBERTSVILLE SALES STABLES. 
AWA Docket No. 259. Decided April 15, 1985. 


Credibility of Department’s expert witness questioned because of her demeanor— 
original dismissal upheld. 

Complainant filed Petition for Reconsideration of the Decision and Order previously 
issued in this proceeding. ALJ had found no violation of regulations by respondent. 
Reviewing court gave “special weight” to determination of witness credibility by the 
trial judge who sees and hears the witnesses testify. 
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Robert Ertman, Mktg. Div., OGC, for complainant. 
Dennis L. O'Connell, Gilbertsville, Pennsylvania, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING PETITION FOR RECONSIDERATION 


On March 11, 1985, complainant filed a Petition for Reconsider- 
ation of the Decision and Order previously issued in this proceed- 
ing. 

After a careful review of complainant’s arguments, in the light 
of the record in this case, I still believe that the complaint was 
properly dismissed without the imposition of any sanction. 

Any sanction imposed in this case could, of course, be reviewed 
by the appropriate court of appeals. Where, as here, the Adminis- 
trative Law Judge (ALJ) has found that respondent did not violate 
the regulations, the ALJ’s findings would be weighed in the bal- 
ance by the court of appeals. An agency’s “findings of fact will be 
scrutinized more critically if they contradict those of the ALJ.” 
Butler-Johnson Corp. v. NLRB, 608 F.2d 1303, 1305 (9th Cir. 1979). 
Reviewing courts give “special weight’”’ to determinations as to the 
credibility of witnesses made by the trial judge who sees and hears 
the witnesses testify. Jd. 

As stated in Great Western Food Distributors v. Brannan, 201 
F.2d 476, 479 (7th Cir.), cert. denied, 345 U.S. 997 (1953), a case in 
which I participated in the oral argument: 


In short, anyone who has observed witnesses on the stand 
will know that those “who see and hear witnesses are 
much better equipped to weigh the evidence and deter- 
mine the credibility to be extended to those testifying than 
are the judges of courts of review who do not enjoy the 
same advantages.” Jennings v. Murphy, 7 Cir., 194 F.2d 35, 
36. 


The court in Great Western applied that view to the determina- 
tion by USDA’s “referee” (now ALJ) as to the credibility to be at- 
tached to the testimony of an expert witness, since “the referee 
again possesses a greatly advantageous position, for, as the several 
experts testify, he is able to ascertain their grasp and knowledge, 
their perspective and understanding. . . .” 

In the present case, the ALJ sharply attacked the credibility of 
the Department’s chief witness, referring repeatedly to her de- 
meanor (Initial Decision at 5-6, 10, 15, 26). The ALJ’s findings 
against complainant, and her sharp attack on the credibility of 
complainant’s chief witness, had a significant impact on my conclu- 
sion as to the appropriate disposition of this case. 
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In addition, I was not unmindful of the fact that respondent 
raises a very serious jurisdictional issue, which is not free from 
doubt. It has been said many times that “hard facts make bad 
law”. This case would be a very poor case in which to test this very 
important jurisdictional issue. 

Complainant is concerned that this case will establish a danger- 
ous precedent, not only in the present program, but in all of the 
Department’s regulatory programs, since violations have been 
found without the imposition of any sanction. Complainant fears 
that others will not hesitate to commit violations which in their 
opinion are not serious. 

If any potential violators entertain the notion that they are free 
to commit violations which in their opinion are not serious, with- 
out risking severe sanctions, they will soon discover their folly. 
Their view as to the seriousness of a violation is of no importance. 
It is the Judicial Officer’s view that determines the sanction. The 
last case (before this) in which the Judicial Officer determined that 
proven violations did not warrant a sanction was decided almost 14 
years ago. In that case, it was stated in the order denying reconsid- 
eration, In re American Fruit Purveyors, Inc., 31 Agric. Dec. 122, 
127 (1972): 


If this decision raises expectations in the industry of le- 
nient sanctions for serious or flagrant violations, their ex- 
pectations will be short-lived. For example, I have just 
filed a Tentative Decision in a case under another regula- 
tory statute in which I agreed with the Hearing Examin- 
er’s findings as to the violations but increased the recom- 
mended suspension of 45 days to three years. 


As complainant knows, I am the author of the Department’s 
“severe sanction policy,’ which has been in effect for the last 14 
years. In the first case I decided as Judicial Officer, In re Henner, 
30 Agric. Dec. 1151, 1263-64 (1971), I referred to the need to impose 
sanctions “sufficiently effective to deter the respondent and others 
from engaging in similar violations in the future”. The “severe 
sanction policy” which I authored was further developed in numer- 
ous other decisions, before it was finalized in Jn re Miller, 33 Agric. 
Dec. 53, 64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 

Sharp criticism of my severe sanction policy, e.g., In re DeBoer, 
38 Agric. Dec. 345, 351-71 (1978), has not altered my views. Jn re 
Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

For the foregoing reasons, I am denying complainant’ s Petition 
for Reconsideration. 
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ORDER 


Complainant’s Petition for Reconsideration is denied. 


In re: SHARON MEttTon. AWA Docket No. 258. Decided December 
19, 1984. 


Dealer—Inadequate water supply and ventilation—Suspension of license. 
Respondent was changed with violations of the Act and denied the allegations. She 
had moved her facility and had so notified officials. Her new facility had no running 
water, and she had attempted to have a well drilled. Inspections identified clean, 
healthy animals in her care. Discussion dealt with definition of sufficient ventila- 
tion. Respondent’s license was suspended for 30 days, and such additional time, 
until she satisfies Agency officials that she has adequate water supply and ventila- 
tion system. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This cause was initiated by a complaint filed June 3, 1983, charg- 
ing the Respondent with violations of the Animal Welfare Act, as 
amended (7 U.S.C 2131 et seg.), hereinafter sometimes referred to 
as the Act, and the regulations and standards (9 CFR 1.1 et seq.) 
issued pursuant thereto. On June 22, 1983, respondent filed an 
Answer thereto, denying generally the allegations of the complaint. 

Pursuant to Motion and Notice thereof, the oral hearing took 
place on April 24, 1984, in St. Paul, Minnesota, before Administra- 
tive Law Judge Dorothea A. Baker. At that time the respondent 
appeared pro se, and, the complainant was represented by Donald 
A. Tracy, Esquire, Office of the General Counsel, United States De- 
partment of Agriculture. At the conclusion of the hearing both par- 
ties were given the opportunity to submit proposed Findings of 
Fact, conclusions, and Order and a brief in support thereof. The 
complainant filed its brief in a timely manner on June 28, 1984. 
The respondent had until July 28, 1984, to file her brief, and com- 
plainant’s reply brief was due August 27, 1984. As of the date of 
this Decision, respondent has filed no brief. On October 4, 1984, 
complainant filed a Request for Decision. The letter of October 10, 
1984, contained in the file relative to service of complainant’s Re- 
quest for Decision indicates it was addressed to “MI”, instead of 
Wisconsin. After this decision was submitted for typing, this was 
subsequently changed, in handwriting, to WI. 
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FINDINGS OF FACT 


1. Sharon Melton, the respondent, is an individual whose address 
is Route 2, P.O. Box 2239, Spooner, Wisconsin 54801, and according 
to information contained in the file, documents have been sent to 
P.O. Box 22, Trego, Wisconsin 54888. 

2. At all times material herein respondent had a Class B license, 
No. 35-B-52, under the Act. 

3. At the time of her latest license application, April 29, 1982, 
and at the time of her previous license renewals, respondent re- 
ceived a copy of the regulations and standards contained in Title 9, 
Chapter 1, Subchapter A of the Code of Federal Regulations and 
agreed in writing to comply with said regulations and standards. 

4. On August 12, 1982, respondent entered into a Consent Deci- 
sion with the Agency in settlement of a previous complaint which 
APHIS filed against her. That settlement included the provision 
that she should comply with each and every provision of the 
Animal Welfare Act (7 U.S.C. 2181 et seg.) and the standards and 
regulations issued thereunder, (9 CFR Parts 1, 2 and 3) and that 
she “shall cease and desist from any violation thereof.” 

5. The Consent Decision [41 A.D. 1529 (1982)] entered into by re- 
spondent was a settlement of the matters between her and the 
Agency and involved a June 30, 1981 inspection. The violations 
cited in that settlement related to 9 CFR 2.75 and 9 CFR 2.10 relat- 
ing to the keeping of records and the holding period requirement, 
none of which is involved in the present proceeding. 

6. On February 15, 1983, Glen Gladem, an APHIS Compliance 
Officer and Eleanor Fall, an APHIS Animal Health Technician, in- 
spected respondent’s animal facility.! 

7. The inspection was at 9:30 a.m. and respondent was not out of 
bed; none of her ordinary chores had been done for the day, al- 
though they had been the day before. It was very cold outside, ap- 
proximately 20 degrees farhenheit. On a subsequent inspection her 
premises were found to be cleaned up. 

8. The uncontroverted evidence herein indicated that there was 
no indication that the dogs did not have an adequate supply of 
water on February 15, 1983, and the weight of the evidence does 
not sustain the allegation that respondent violated 9 CFR 3.1(b) 
and 3.7 by failure to have adequate water for drinking, cleaning, 
and sanitation. 

9. The weight of the persuasive evidence of record does not estab- 
lish that the respondent violated 9 CFR 3.4(b)\(1) and (2) by using a 


1 The date of January 25, 1983, alleged in the complaint, paragraph 5, is conceded 
by complainant to be in error and incorrect. 
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primary enclosure which failed to provide the required minimum 
floor space for a dog housed in a cage and which did not provide 
sufficient space for the German Shepherd to stand easily and to sit 
in a comfortable normal position. 

10. At about 9:30 a.m. on February 15, 1988, before her chores 
had been done, respondent had permitted an accumulation of ex- 
creta in the area occupied by the dogs. This was a violation of 9 
CFR 3.7(b) (2). 

11. It is uncontroverted that all the dogs were healthy. The per- 
suasive evidence of record does not support the charge that 9 CFR 
3.1(d) was violated by not disposing of animal wastes and debris so 
as to minimize vermin infestation, odors, and disease hazards. 

12. On February 15, 1983, it was bitterly cold outside and the 
windows could not be opened because of the presence of tiny pup- 
pies, many of which were tiny poodle puppies. Although respondent 
had a ventilating fan, it was not operating on or about 9:30 a.m. on 
that day. 

13. Respondent should make provision to have an adequate venti- 
lation system, even in cold weather. 

14. Respondent violated 9 CFR 3.2(d) by failing to provide ade- 
quate ventilation and fresh air in her indoor dog facility on Febru- 
ary 15, 1983. 

15. There was no evidence of disease and respondent’s dogs were 
healthy and clean. There was no way of ascertaining how the one 
dog in the photograph appeared to the Compliance Officer to be 
dirty. 

16. Respondent seeks to follow the directives given her by the 
Agency officials and has demonstrated compliance therewith. 


CONCLUSIONS 


This case involves an individual who, sometime during the 
middle of December, 1982, moved her person from her former resi- 
dence to a trailer residence, at which time she took with her those 
dogs with puppies so that they could have adequate care. About the 
middle of January, 1983, she moved some more dogs and notified 
the officials that she had moved. She has no running water at her 
second facility and attempted to have a well drilled. This was un- 
successful and she had to haul water to her second facility. She had 
previously entered into a consent settlement involving 1981 viola- 
tions and had a Cease and Desist Order pending against her. As a 
result thereof, she had her facility inspected more frequently than 
other licensees and there is suggestion in the record, from the testi- 
mony of the complainant’s witness, Mrs. Fall, that the existence of 
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a Cease and Desist Order entered into the Government’s attitude 
toward respondent, although Mr. Gladem denied this. 

The record as a whole indicates that respondent because of the 
existence of a prior Consent settlement, was subject to, to say the 
least, greater scrutiny than others. 

The complainant’s witnesses were Mr. Gladem, Compliance Offi- 
cer, and Mrs. Fall, an Animal Health Technician. Their testimony 
indicates that Mrs. Melton did notify the authorities in Mid-Janu- 
ary that she had moved. Mr. Gladem could not recall the exact 
date, but he was of the opinion that it was late, and he considered 
the new place as a “new facility”. The time it takes to inspect a 
new facility is from one to two months, but he inspected respond- 
ent’s facility because she had a Cease and Desist Order issued 
against her. 

Mrs. Fall explained the procedure thusly: 


Q. Okay. When you inspect a new facility or where one of 
your people that have already had a license have 
moved, are they always in complete compliance? 


A. No. 


Q. How long are they given to see if things have been put 
in order? 


A. About a month. (Tr. 90) 


Mrs. Fall believes that she is following the procedures when she 
notes deficiencies, and then allows 30 days for the correction there- 
of (Tr. 99, 100). 

The evidence indicates the dogs were healthy and that there was 
no indication of disease. The reason given in the testimony for the 
requirement of fresh air is that with inadequate ventilation there 
is a “chance it spreads disease a lot easier because of contaminated 
air”. (Tr. 22) (Emphasis added). 

Mrs. Melton attributes the presence of any soiled bedding or 
feces to the fact of the early morning inspection when the chores 
had not been done, and that at the time of the inspection, even 
though there was not enough ventilation, ventilation in the cold 
climate is subject to constant change by opening windows and/or 
running the fans. 

This is not a case of wanton, willful neglect, nor defiance of regu- 
lations. 

There were a number of circumstances which contributed to Mrs. 
Melton’s situation: She was required to move from her former resi- 
dence by December 16, 1982. Approximately two days before, she 
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moved her personal belongings, taking with her only the mother 
dogs and puppies. Her later facility could not then accommodate 
the rest of the dogs and they were not moved until January, 1983. 

Although there was considerable evidence adduced as to whether 
or not respondent complied with timely notifying the authorities 
when she moved her facility, the complainant is not pursuing this 
as a violation. 

Except for mother dogs and puppies, Mrs. Melton did not move 
her dogs until January, 1983. She did not know that there was any 
requirement of notification if she moved. She thought such require- 
ment was when she moved her facility. She did notify Mrs. Fall of 
moving her facility the middle of January. 

Respondent’s uncertainty as to what the Regulations require was 
shared by Mrs. Fall. The complainant’s second witness, who has 
worked for the Agency for 15 years, has been in her present posi- 
tion as an animal health technician for 5 and a half years, and who 
works out of her home, which she considers her office. 

Her testimony reveals that respondent did in fact call her and 
relate the fact that she was moving. However, Mrs. Fall was 
unable to be sure of the date—she believed that it was on or about 
January 14, 1983, but she could not be sure, nor could she clearly 
recall who answered the phone or who said what to whom. That 
the date of the call is in doubt is evidenced by Mrs. Fall’s prior tes- 
timony that the call “* * * was about the first or second week in 
January” (Tr. 82). 

After respondent’s call to her, Mrs. Fall consulted with her supe- 
rior because she was not sure “ * * * if this would be like a new 
facility or this would be just, you know, * * * ” (Tr. 83). On direct 
examination Mrs. Fall testified: 


Q. Is it correct that this sort of a highbred(sic) between a 
new facility in that it was new, but Mrs. Melton was 
already licensed? 


A. Right. (Tr. 83) 


Mr. Gladem assumes that the regulations relate to when a 
person moves and not to when the animals move. The regulations 
are silent as to this distinction. 

The regulations are silent as to what is considered an adequate 
water supply. Compliance Officer Gladem’s testimony indicates 
that in the criteria which he uses is an evaluation of the distance 
of the water supply from the animal facility. Mrs. Melton did not 
depend upon an open spring; her source was tap water at another 
place, a distance of approximately 15 miles. Mr. Gladem believed 
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that there were too many “ifs” involved as to whether she could 
get the water to her dog facility in Spooner. According to the com- 
plainant’s witness, Mr. Gladem, only running water is considered 
an adequate water supply. Referring to the arrangement of Mrs. 
Melton, Mr. Gladem indicated “I am not saying that you can’t have 
adequate supply on hand. It’s the fact that you can’t, you are some- 
times unable to get it there.” (Tr. 37). 

Mr. Gladem equates “adequate” with “assured” water supply. 
Nevertheless, he found no lack of water and his testimony indi- 
cates that: 


“I believe feeding, at least once a day; and portable (sic) 
water if they don’t have it in front of them twice a day or 
an hour at a time, * * *”. (Tr. 68). 


Mr. Gladem indicated that under his construction of the regula- 
tions, the matter of his determination of “getting it there” was of 
paramount importance, because there is indication in the testimo- 
ny that there are facilities where the licensees have to carry water 
from the house to the dog kennels, but that this is a shorter dis- 
tance, and thus would meet his requirements. Mr. Gladem knew of 
no licenses denied because water was carried in buckets from tap 
water to the animals. 

The testimony of Mrs. Fall indicated that she believed that you 
“need the pressure [water] in order to keep it clean”, but she could 
cite no such requirement in the standards and regulations. A large 
part of Mrs. Fall’s opinion was centered around her self stated 
knowledge that respondent had personal difficulties such as having 
her truck repaired that entered into respondent’s ability to acquire 
the amount of water necessary for the number of people and dogs 
involved. The witness was unaware that respondent had five vehi- 
cles. 

Thus, Mr. Gladem used criteria relating to distance and Mrs. 
Fall used a standard pertaining to respondent’s personal circum- 
stances as to the ability to have an adequate supply of water. 

Complainant’s argument is that a vital element in the mainte- 
nance of an animal facility is water, under pressure, and in great 
quantities; that the standards for feeding, drinking, handling clean- 
liness of the caretakers, and cleaning and sanitation, all demand 
water; and that APHIS requires that to be licensed, a dealer must 
have a supply of pressurized water at the facility; that every 
kennel which Mrs. Fall inspected had such a system; and that re- 
spondent received her license at a facility with water, and then 
moved to her present facility with no running water. 
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Notwithstanding these arguments of complainant, there is no 
evidence that at the time of February 15, 1983, inspection there 
was any lack of an adequate water supply, and complainant does 
not so contend. 

There was no persuasive refutation of respondent’s contention, 
* * * you don’t have to have running water from the faucet to 
be clean nor to have clean facilities”. 

Mrs. Melton described the methods and procedures she used to 
achieve cleanliness, which method would have been recognized by 
the many people who lived on farms vears ago, and did not have 
running faucet water. It indeed would be wrong to infer that those 
people and their facilities were dirty and filthy. 

However, inasmuch as respondent’s facility at her new location 
is subject to license, and, although there are no written regulations 
and standards spelling out the need for such, and since presumably 
Mr. Gladem was speaking for the Agency, the requirement that re- 
spondent satisfy the Agency officials that she has an adequate 
water supply is sustained, although the lack of running water is 
not per se a violation of any written regulation or standard. 

In the absence of promulgated regulations and standards, I be- 
lieve it would be error to cite this case for what is an adequate 
water supply, except under identical circumstances. There are too 
many variables, of which the licensees can not have knowledge, 
without published regulations, such as running water in the house 
which has to be carried to an outdoor dog facility—the distance be- 
tween the two; would running water include the use of a hand 
pump; would a running spring on the property suffice; should a 
person’s age and ability to haul or carry water from one place to 
another be considered; as well as other variables. 

Although complainant maintains that respondent “housed” a 
full-grown adult German Shepherd—measuring approximately 36 
inches from the tip of its nose to the base of its tail—in a cage ap- 
proximately 24 by 40 inches and that the cage housing the German 
Shepherd was so small that the dog could not sit up and it touched 
the top of the cage when it stood up, the evidence does not sustain 
the assertion that the dog was “housed” in a cage. Neither Mr. 
Gladem nor Mrs. Fall measured the cage nor the German Shep- 
herd. 

The German Shepherd, an older housepet, had puppies and Mrs. 
Melton put her in a cage—from which she could get out—and 
which was never locked, so she could be close to the puppies so 
they could feed. Mr. Gladem acknowledged that both the German 
Shepherd and her puppies were in good health. The cage was ap- 
proximately 24” by 40”, and the German Shepherd had the run of 


“cc 
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the entire trailer, besides being put out several times a day. The 
purpose of her being in the cage was to feed the puppies. The evi- 
dence does not establish that there were any dogs kept in over- 
crowded conditions. 

Other allegations of complainant concern whether there was in- 
adequate sanitation and buildup of feces and soiled bedding. 

Complainant maintains that there was an excessive buildup of 
fecal material at respondent’s outside runs, and that photographic 
Exhibits 1 and 2 show the feces-covered snow in marked contrast to 
the clean snow beyond. Both Glen Gladem, the Compliance Officer, 
and Eleanor Fall, the Animal Health Technician, testified that 
there was excessive fecal buildup. Respondent maintains that the 
runs were cleaned within a 24 hour period, and that the daily 
chores had not been done at the time of inspection. 

Salt to melt the snow had not been put down in about two weeks, 
but the runs were cleaned every day. There is no regulation nor 
standard indicating the frequency and amount of salt to be put 
down. In fact, putting down too much salt to melt the snow could 
be a health hazard for the dogs. 

What is sufficient ventilation is, of course, a subjective judgment 
determination. Complainant maintains that since Mrs. Fall and 
Mr. Gladem testified about the ‘“‘over-powering” and “awful” odor 
in the indoor facility that there was insufficient ventilation. They 
both noted that the odor was worse than they encountered in other 
facilities. The Regulation specifically calls for ventilation to 
“minimize * * * odors” (9 CFR 3.2[b]). Complainant maintains the 
fresh air requirement was not met. The windows were closed and 
there was no fan operating, although the fan could have been put 
on at any time. 

Respondent explained the deficiency by stating, ‘“* * * I kept it 
extra warm because there were tiny newborn puppies there all the 
time”. It was bitterly cold and the puppies needed to be kept out of 
drafts so that the windows needed to remain shut. Mrs. Fall ac- 
knowledged that she did not believe that the windows should be 
open in such cold weather, Mrs. Fall detected an awful odor in the 
whelping facility—“It had a strong odor of everything. It was 
just,—like animals would have”. (Tr. 84). Mrs. Fall agreed that 
higher temperatures increase the intensity of odors, and that she 
did not believe that the windows should be open because it was too 
cold (Tr. 86). Thus, complainant maintains that to protect the dogs’ 
health and comfort, and to comply with the Regulations, respond- 
ent should have installed an adequate ventilation system. 

By Mr. Gladem’s own testimony, Tr. 60, the animals were not un- 
healthy and were not dirty; he did not know if the outdoor runs 
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had been cleaned within 24 hours of his inspection; he did not look 
in the dog house to see the bedding; he did not measure the 
German Shepherd nor the cage facility it was in; and there is no 
indication that the dogs suffered from a lack of water. 

Mrs. Fall likewise was of the opinion that Respondent sought to 
comply with the directives given her. She stated; 


Q. Anything that was brought to my (Respondent’s) at- 
tention, was it taken care of? 


A. Everything except the water. And that you said you 
were going to be getting a well dug and you were 
going to get a system in. And that in a month’s time 
you should have all that done. 


Mr. Gladem described Mrs. Melton’s compliance thusly: 


Q. On a regular inspection when Sharon Melton was 
asked to do something, say put a fan in or fix a door 
or a crack in the wall, was it usually done by the time 
of your next inspection? 


I believe it was. 


On your next inspection, after the February inspec- 
tion, what was the condition of the premises at that 
time? 


A. It was cleaned up. 


Complaint would revoke Respondent’s license and impose a mon- 
etary penalty. I do not believe the record as a whole justifies such a 
harsh sanction. The Regulations and Standards call for subjective 
determinations and what is an “awful” odor to one person may not 
be as bad to a person who is constantly around animals. Respond- 
ent, a most credible witness, had visited other facilities and was 
able to make comparisons. Respondent’s dogs were healthy and 
there was no indication of lack of care. 

Although my sanction does not coincide with that of the Agen- 
cy’s, and even though it may be overruled, I believe the purposes of 
the Animal Welfare Act and the ends of justice are better achieved 
thereby. Accordingly, the following Order shall issue. 


ORDER 


The Respondent’s license is suspended for a period of thirty days, 
and such additional time, until Respondent satisfies the Agency of- 
ficials: 
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1) That she has an adequate water supply so as to comply with 
Regulations 9 CFR 3.1(b) and 3.7; and 

2) That she has an adequate ventilation system, even in cold 
weather so as to comply with Regulation 9 CFR 3.2(d). 

This Decision and Order shall become final and effective 35 days 
after service thereof unless appealed to the Secretary within 30 
days after service as provided in the Rules of Practice and Proce- 
dure, 7 CFR 1.130, 1.142 and 1.145 

Copies hereof shall be served upon the parties. 

[This decision became final and effective April 27, 1985—Ed.] 
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In re: Jackte McCoNNELL, CHESTER GILLESPIE, Sip Mappux, 
Harotp Ray, KEN Suro, E. B. TANNER, and RoBert G. TER- 
RELL. HPA Docket No. 174. Decided March 8, 1985. 


Exhibitors—Horse soring—Civil penalty. 

Complainant filed response to respondents’ appeal and a cross-appeal. ALJ’s initial 
decision and order in 1984 found that the horse “Threat’s Black Power” was sore 
when exhibited in 1979. 


Donald Tracy, Mktg. Div., OGC, for complainant. 
David B. Byrne, Jr., Montgomery, Alabama, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is an administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). 

After a hearing, Administrative Law Judge Victor W. Palmer 
(ALJ) filed an initial decision and order on October 17, 1984, in 
which he found that the horse, “Threat’s Black Power,” was sore 
when exhibited at the Ninth Annual Fun Show in Shelbyville, Ten- 
nessee, on May 26, 1979. He assessed civil penalties against each 
respondent, ranging from $400 to $1,500, and disqualified each re- 
spondent from showing or exhibiting any horse and from judging 
or managing any horse show, exhibition or auction for a period of 
one year. 

On November 21, 1984, respondent McConnell, the trainer of the 
horse, appealed to the Judicial Officer, to whom final administra- 
tive authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 CFR § 2.35).1 Complainant 
filed a response to respondent’s appeal and a cross-appeal (in a doc- 
ument titled Complainant’s Cross-Appeal and Response to Appeal) 
on January 18, 1985, seeking $2,000 civil penalties against each re- 
spondent. The case was referred to the Judicial Officer for decision 
on March 5, 1985. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent McConnell, but is 
denied inasmuch as the case has been fully briefed, many similar 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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cases have been decided in recent years, and oral argument would 
appear to serve no useful purpose. 

Upon a careful consideration of the entire record in this case, the 
initial decision is adopted as the final decision, except that (i) a few 
trivial changes have been made, (ii) portions of subsection B of the 
conclusions (relating to the amount of the civil penalties) have been 
omitted, and (iii) the amount of the civil penalty imposed on re- 
spondent McConnell is changed from $1,500 to $750. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions, 
and the order imposes $2,000 civil penalties on each of the six co- 
owners of “Threat’s Black Power.” 


ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Horse Protection 
Act, as amended (15 U.S.C. § 1821 et seq.), initiated by a complaint 
filed on October 22, 1980, by the Administrator of the Animal and 
Plant Health Inspection Service. The complaint charges respondent 
Jackie McConnell, a professional horse trainer, with showing and 
exhibiting a horse that was “sore” in violation of the Act, on May 


26, 1979, at the Ninth Annual Fun Show in Shelbyville, Tennessee. 
The complaint further charges the remaining six respondents as 
co-owners of the horse with violating the Act in that they “al- 
lowed” the horse to be shown while sore. 

Complainant has requested that the maximum civil penalty of 
$2,000 be assessed against each of the respondents and that each of 
them be disqualified from showing or exhibiting horses in any 
horse show, exhibition, sale or auction for a period of not less than 
one year, as provided under the provisions of the Act (15 U.S.C. 
§§ 1825(b)(1) and 1825(c)). 

On November 14, 1980, the respondents filed their answer and 
admitted that the horse, “Threat’s Black Power’, was shown and 
exhibited at the Ninth Annual Fun Show in Shelbyville, Tennes- 
see, but denied that the horse was sore at that time. Each of the 
respondents generally denied the remaining allegations of the com- 
plaint and affirmatively alleged that they did not know, on the 
night of May 26, 1979, at the Ninth Annual Fun Show, that the 
horse was “sore” within the meaning of the Act. 

An oral hearing was held before Administrative Law Judge John 
G. Liebert on January 5 and 6, 1982, in Memphis, Tennessee. The 
oral hearing was resumed on June 2, 1982, in Nashville, Tennessee, 
in order to allow the respondents to produce testimony through 
witnesses who were unavailable at the time of the January hear- 
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ing. The complainant was represented by Donald A. Tracy, Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C. The respondents were represented by David B. 
Byrne, Jr., Esq., of Montgomery, Alabama. During the course of the 
administrative hearing, the complainant produced eight witnesses, 
and respondents offered in defense the testimony of ten witnesses, 
together with numerous exhibits. At the conclusion of the hearing, 
on June 2, 1982, Judge Liebert directed the parties to file post-hear- 
ing briefs. The briefs were thereafter filed, but illness prevented 
Judge Liebert from entering a decision. 

On August 13, 1984, this proceeding was reassigned to the under- 
signed, Administrative Law Judge Victor W. Palmer, pursuant to 
section 1.144(d) of the Rules of Practice (7 CFR § 1.144(d)) by the 
Chief Administrative Law Judge, who gave the parties 15 days 
from service of the Notice of Reassignment of Judge to file any 
comments or objections. No comments or objections were filed, and 
on September 5, 1984, Administrative Law Judge Palmer conducted 
a post-hearing telephone conference to obtain the positions of coun- 
sel for the parties on how the proceeding should proceed. 

A summary of that telephone conference was filed on September 
6, 1984, which recorded the fact that both counsel recommended 
that Judge Palmer review the existing record and briefs and, if at 
all possible, enter a decision on that basis without conducting any 
further hearings or asking for additional briefs. 

On that basis of the review of the existing record, and in consid- 
eration of the governing laws and Departmental policy, it is con- 
cluded that respondent Jackie McConnell did show and exhibit a 
horse that was “sore” and should be assessed a $750 civil penalty 
and disqualified for one year. It is further concluded that the six 
co-owners “allowed” the horse to be shown while sored and should 
likewise be disqualified for one year, and each should be assessed a 
civil penalty. 


FINDINGS 


1. Respondent Jackie McConnell, Box 1052, Union City, Tennes- 
see 38261, at all times material herein, was the trainer of the horse 
“Threat’s Black Power”. Mr. McConnell is a professional horse 
trainer who has a very modest annual income. Mr. McConnell has 
never before been assessed a civil sanction or has been the subject 
of a criminal violation of the Horse Protection Act, but on two oc- 
casions prior to May 26, 1979, while he was the trainer of “Threat’s 
Black Power”, the horse was cited as a sore horse, although no 
warning letter or formal action resulted from those citations. Prior 
to May 26, 1979, Mr. McConnell had been the trainer of “Threat’s 
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Black Power” during the periods December, 1973 to December, 
1974, February, 1976 to September, 1977, and August, 1978 through 
May 26, 1979. 

2. On May 26, 1979, respondent Jackie McConnell exhibited and 
showed the horse, ‘“Threat’s Black Power’, in Class No. 48 as Entry 
No. 64 at the Ninth Annual Fun Show in Shelbyville, Tennessee. 

3. Respondent Chester Gillespie, Box 442, Route 6, Pulaski, Ten- 
nessee 38478, at all times material herein, was a co-owner of the 
horse, “Threat’s Black Power’, and had a 30 percent owership in- 
terest. Mr. Gillespie has, for 35 years, bred, trained and shown Ten- 
nessee Walking Horses but has never been assessed a civil sanction 
for horse soring, has never been the subject of a criminal violation 
of the Horse Protection Act, and has never received a letter of 
warning respecting the soring of a horse from the U. S. Depart- 
ment of Agriculture. 

4. Respondent Sid Maddux, Box 122, Route 8, Cookeville, Tennes- 
see 38501, at all times material herein, was a co-owner of the horse, 
“Threat’s Black Power’, and had a 20 percent ownership interest. 
Mr. Maddux earns his principal living as owner of a company that 
sells highway construction and maintenance materials. He has 
been involved with Tennessee Walking Horses for some 40 years, 
principally in their breeding but never as a professional trainer. 

5. Respondent Harold Ray, Box 581, Union City, Tennessee 
38261, at all times material herein, was the co-owner of the horse, 
“Threat’s Black Power’, and had a 10 percent ownership interest. 
Mr. Ray earns his principal living as a home builder. He purchased 
his 10 percent interest from another one of the co-owners. He had 
no knowledge of Tennessee Walking Horses and was completely de- 
pendent upon the advice of others. 

6. Respondent Ken Shrom, Box 184B, Route 3, Jackson, Missouri 
63755, at all times material herein, was a co-owner of the horse, 
“Threat’s Black Power’, and had a 10 percent ownership interest. 
Mr. Shrom is a businessman with interests in home construction, a 
lumber business, and the trading of trailers. He owns a few Ten- 
nessee Walking Horses. 

7. Respondent E. B. Tanner, 215 South First Street, Union City, 
Tennessee 38261, at all times material herein, was a co-owner of 
the horse, “Threat’s Black Power’, and had a 20 percent ownership 
interest. Mr. Tanner is the President of a savings and loan associa- 
tion, has an interest in an insurance agency, and owns the farm 
where Jackie McConnell trained horses. He was advised by re- 
spondent McConnell that “Threat’s Black Power’ was being sold 
and he put together the group known as “Power Associates”, which 
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on March 8, 1979, purchased “Threat’s Black Power” and thereaf- 
ter placed the horse with Jackie McConnell for training. 

8. Respondent Robert G. Terrell, 1430 Friar Tuck Drive, Union 
City, Tennessee 38261, at all times material herein, was a co-owner 
of the horse, “Threat’s Black Power”, and had a 10 percent owner- 
ship interest. Mr. Terrell owns an IGA Supermarket in Union City 
and also serves as a director of a savings and loan association and 
a director of a radio station. Mr. Terrell had purchased a 20 per- 
cent interest in the horse but later sold half of it to Mr. Ray. Mr. 
Terrell had no knowledge of Tennessee Walking Horses and was 
completely dependent upon the advice of others. 

9. On May 26, 1979, at the Ninth Annual Fun Show in Shelby- 
ville, Tennessee, respondents Gillespie, Maddux, Ray, Shrom, 
Tanner, and Terrell, the co-owners of the horse, “Threat’s Black 
Power’, allowed it to be exhibited in Class No. 48 as Entry No. 64. 

10. Dr. Hunter Kendall, a veterinarian employed by the United 
States Department of Agriculture (USDA), observed ‘“Threat’s 
Black Power” as it approached and entered the show ring. Dr. Ken- 
dall noted an exaggerated thrusting of the horse’s hocks as well as 
other indications of the horse being “‘sore’’, and selected it for ex- 
amination at the USDA inspection station upon completion of its 
show performance. 

11. At the USDA inspection station, “Threat’s Black Power” was 
observed, photographed, physically examined and thermographed 
by various USDA personnel. 

12. A physical examination of “Threat’s Black Power” was con- 
ducted by Dr. J. T. James, a licensed veterinarian who was then 
employed by USDA as a veterinary medical officer. He observed 
the horse to be standing with his back end pushed under him to 
such a marked degree that he ordered it photographed (Exhibit No. 
2). He described the horse as having an “exhausted, steaming, de- 
feated appearance”. He observed the horse’s front pasterns to be 
covered by raised scars, which on palpation he found to be “very 
sore” causing “extreme pain”. 

13. “Threat’s Black Power” was also physically examined at the 
USDA inspection station by Dr. Glenn Patterson, another USDA 
veterinary medical officer, whose independent findings corroborat- 
ed the opinion of Dr. J. T. James. 

14. Both USDA veterinarians independently concluded that the 
horse was in pain and sore at the time of their examination. Dr. 
James testified that in his opinion, the painful “sore” condition he 
observed had existed at the time the horse was exhibited and 
shown. 
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15. Respondents, in rebuttal of the affidavits and testimony of 
the USDA veterinarians, presented testimony showing the follow- 
ing chronology of events prior to the physical examination of the 
horse at the USDA inspection station on May 26, 1979: 


Immediately prior to the Fun Show’s opening on May 22, 
1979, McConnell transported the horse known as Threat’s 
Black Power from Tanner-McConnell Stables in Union 
City, Tennessee, to Shelbyville, Tennessee. (T. 352). After 
McConnell got his horses to the Fun Show, he unloaded 
them on Tuesday but did not ride them. On Wednesday 
morning and Thursday morning prior to the Thursday 
evening show, McConnell rode the horse some twenty (20) 
minutes each day. (T. 353). The 20-minute training period 
was broken into periods in which the horse was ridden 
with no action devices and later with a ten-ounce chain. 


(T. 353). 


On Thursday night, May 24, 1979, “Threat’s Black Power” 
was presented to the DQP, Frank Dawson, prior to the 
show. After the DQP examination, the animal had action 
devices placed upon its feet and was ridden in a figure 8 in 
front of Dr. Nathan Thomas, the show veterinarian. (T. 
354, 355). The DQP, Frank Dawson, and the show veteri- 
narian, Dr. Nathan Thomas, passed the horse, ‘“Threat’s 
Black Power”, and permitted it to be exhibited in a show 
on Thursday, May 24, 1979. Approximately 20 to 25 head 
of horses participated in the preliminary class along with 
“Threat’s Black Power”. The horses were put through two 
workouts. (T. 355, 356). On Thursday night, ‘“Threat’s 
Black Power” tied first; because of his first place finish, 
the animal was required to be inspected by the United 
States Department of Agriculture. (T. 357). 


Between Thursday night, May 24, 1979, and Saturday 
night, May 26, the horse was not worked out again until 
Friday afternoon. On Friday afternoon, the horse was 
worked out lightly for about five (5) minutes to loosen him 
up. On Saturday morning, the horse was ridden for ap- 
proximately twenty (20) minutes. (T. 359). The Saturday 
morning workout consisted of riding the horse without 
action devices, and later with ten-ounce chains and rollers. 
(T. 359). 


McConnell testified unequivocally that between Thursday 
night’s winning performance and Saturday night, he did 
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not have a discussion with any of the owners as to wheth- 
er or not the horse would be entered in the championship 
stake. (T. 360). In fact, only Chester Gillespie and Sid 
Maddux were even aware that McConnell was going to 
show the horse back on Saturday night. The remaining 
owners were not even present at the show. (T. 360). 


On Saturday night, May 26, 1979, “Threat’s Black Power” 
was presented to DQP Frank Dawson for inspection. Mr. 
Dawson has a reputation as one of the toughest DQPs in 
the industry. In addition to being a DQP, Mr. Dawson is a 
high school principal. (T. 361). After Mr. Dawson passed 
the horse, McConnell presented “Threat’s Black Power’ to 
show veterinarian Dr. Nathan Thomas. Dr. Thomas re- 
quired McConnell to place an action device on the horse 
and ride the animal in a figure 8. (T. 362). On Saturday 
night, as a result of the DQP’s examination and the visual 
examination by Dr. Nathan Thomas, the horse was permit- 
ted to enter the show ring. 


The championship class consisted of two workouts with the 
horses’ working both ways of the ring. (T. 363-365). While 
in the ring, Mr. McConnell said that “Threat’s Black 
Power” performed well and, in fact, “dualed” the second 
place horse. McConnell testified unequivocally that the 
horse “Threat’s Black Power” was not sore. On Saturday 
night, the horse placed first and again was required to go 
through USDA inspection. 


16. Subsequent to the USDA inspection, “Threat’s Black Power” 
was taken back to the barn and a local veterinarian, Dr. Harold L. 
O’Brien was called to examine him. In Dr. O’Brien’s opinion, the 
horse was not sore at the time of his examination, but he did find 
increased sensitivity on both the palmar and anterior surfaces of 
the pasterns of both front feet. 


PERTINENT STATUTORY PROVISIONS 


15 U.S.C. § 1821(3) 
The term “sore” when used to describe a horse means that— 


(A) an irritating or blistering agent has been applied, in- 
ternally or externally, by a person to any limb of a 
horse, 


(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 
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(C) any tack, nail, screw, or chemical agent has been in- 
jected by a person into or used by a person on any 
limb of a horse, or 


(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged 
in a practice involving a horse, 


and, as a result of such application, infliction, injection, 
use, or practice, such horse suffers, or can reasonably be 
expected to suffer, physical pain or distress, inflammation, 
or lameness when walking, trotting, or otherwise moving, 
except that such term does not include such an applica- 
tion, infliction, injection, use, or practice in connection 
with the therapeutic treatment of a horse by or under the 
supervision of a person licensed to practice veterinary 
medicine in the State in which such treatment was given. 


15 U.S.C. § 1824(D and (2) 
The following conduct is prohibited: 


(1) The shipping, transporting, moving, delivering, or re- 
ceiving of any horse which is sore with reason to be- 
lieve that such horse while it is sore may be shown, 
exhibited, entered for the purpose of being shown or 
exhibited, sold, auctioned, or offered for sale, in any 
horse show, horse exhibition, or horse sale or auction; 
except that this paragraph does not apply to the ship- 
ping, transporting, moving, delivering, or receiving of 
any horse by a common or contract carrier or an em- 
ployee thereof in the usual course of the carrier’s busi- 
ness or employee’s employment unless the carrier or 
employee has reason to believe that such horse is sore. 


The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) enter- 
ing for the purpose of showing or exhibiting in any 
horse show or horse exhibition, any horse which is 
sore, (C) selling, auctioning, or offering for sale, in any 
horse sale or auction, any horse which is sore, and (D) 
allowing any activity described in clause (A), (B), or (C) 
respecting a horse which is sore by the owner of such 
horse. 


15 U.S.C. § 1825(6XD 
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Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more 
than $2,000 for each violation. No penalty shall be as- 
sessed unless such person is given notice and opportunity 
for a hearing before the Secretary with respect to such vio- 
lation. The amount of such civil penalty shall be assessed 
by the Secretary in written order. In determining the 
amount of such penalty, the Secretary shall take into ac- 
count all factors relevant to such determination, including 
the nature, circumstances, extent, and gravity of the pro- 
hibited conduct and, with respect to the person found to 
have engaged in such conduct, the degree of culpability, 
any history of prior offenses, ability to pay, effect on abili- 
ty to continue to do business, and such other matters as 
justice may require. 


15 U.S.C. § 1825(¢) 


In addition to any fine, imprisonment, or civil penalty au- 
thorized under this section, any person who was convicted 
under subsection (a) of this section or who paid a civil pen- 
alty assessed under subsection (b) of this section or is sub- 
ject to a final order under such subsection assessing a civil 
penalty for any violation of any provision of this chapter 
or any regulation issued under this chapter may be dis- 
qualified by order of the Secretary, after notice and an op- 
portunity for a hearing before the Secretary, from showing 
or exhibiting any horse, judging or managing any horse 
show, horse exhibition, or horse sale or auction for a 
period of not less than one year for the first violation and 
not less than five years for any subsequent violation. Any 
person who knowingly fails to obey an order of disqualifi- 
cation shall be subject to a civil penalty of not more than 
$3,000 for each violation. Any horse show, horse exhibi- 
tion, or horse sale or auction, or the management thereof, 
collectively and severally, which knowingly allows any 
person who is under an order of disqualification to show or 
exhibit any horse, to enter for the purpose of showing or 
exhibiting any horse, to take part in managing or judging, 
or otherwise to participate in any horse show, horse exhi- 
bition, or horse sale or auction in violation of an order 
shall be subject to a civil penalty of not more than $3,000 
for each violation. The provisions of subsection (b) of this 
section respecting the assessment, review, collection, and 
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compromise, modification, and remission of a civil penalty 
apply with respect to civil penalties under this subsection. 


15 U.S.C. § 1825(d5) 


In any civil or criminal action to enforce this chapter or 
any regulation under this chapter a horse shall be pre- 
sumed to be a horse which is sore if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both 
of its hindlimbs. 


PERTINENT REGULATIONS 
9 CFR § 11.2 


* * * * * * * 


(a) General prohibitions. Notwithstanding the provisions of 
paragraph (b) of this section, no chain, boot, roller, collar, 
action device, nor any other device, method, practice, or 
substance shall be used with respect to any horse at any 
horse show, horse exhibition, or horse sale or auction if 
such use causes or can reasonably be expected to cause 


such horse to be sore. 
CONCLUSIONS 


A. Respondent Jackie McConnell violated the Act on May 26, 1979 
when he showed a sore horse, and respondents Chester Gillespie, 
Sid Maddux, Harold Ray, Ken Shrom, E. B. Tanner and Robert 
G. Terrell violated the Act by allowing him to do so. 


Dr. Howard Kendall studied “Threat’s Black Power’ when 
Jackie McConnell rode him into the ring. Kendall noted that the 
horse had an exaggerated thrusting of its hocks and other charac- 
teristics which led him to select the horse for a post-show examina- 
tion to determine whether it was “‘sore’’. 

Two highly qualified veterinarians examined “Threat’s Black 
Power” after the show. Drs. James and Patterson, based upon their 
physical examinations, concluded “Threat’s Black Power’ was sore. 
Dr. James testified that the horse’s front pasterns were covered by 
raised scars and both front pasterns, upon palpation, were found to 
be very sore. 

His findings of bilateral sensitivity in both forelimbs, which was 
confirmed by Dr. Patterson, is sufficient under section 1825(d)\(5) of 
the Act to raise a rebuttable statutory presumption that the horse 
was “sore” within the meaning of the Act. 
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In rebuttal of this testimony, respondents have introduced evi- 
dence to show that the horse was passed as sound by the show vet- 
erinarian and the DQP; was carefully and humanely trained; and 
when examined after the show by another veterinarian, the horse 
was found not to be sore. 

As has been noted in prior decisions, see for example, Eldon 
Stamper, et al., 42 Agric. Dec. 20, 52-57, January 11, 1983, aff‘, 
722 F.2d 1488 (9th Cir. 1984), the fact that a horse has been found 
sound in a pre-show examination, and otherwise humanely trained, 
is insufficient to discredit a post-show examination when chains 
are used as action devices while showing a horse, regardless of 
whether the weight of the chains is within prescribed limits. Mr. 
McConnell’s testimony, that his humane training techniques and 
the use of legal 10-ounce chains would not cause a horse to be sore, 
is unpersuasive. 

As the Judicial Officer has repeatedly stated, exhibitors of horses 
are absolute guarantors that their training methods and the action 
devices used during a show will not sore the horse. See Albert E. 
Rowland, 40 Agric. Dec. 1934, 1943 (1981), aff'd, 713 F.2d 179 (6th 
Cir. 1983); and Richard L. Thornton, 41 Agric. Dec. 870, 887-888 
(1982), aff'd, 715 F.2d 1508 (11th Cir. 1983). Both of those cases spe- 
cifically held that neither the horse’s owner nor its trainer will be 
exonerated from liability under the Act because “lawful” action de- 
vices were used. 

The testimony by Dr. O’Brien, who examined the horse after it 
had been exhibited, and subsequent to the examination by Drs. 
James and Patterson, is also unpersuasive. Even at that time, the 
horse exhibited increased sensitivity on the surfaces of the pasterns 
of both front feet. 

Under Stamper, supra, in circumstances such as these, the 
horse’s owners must be construed as having “allowed” the horse to 
be exhibited while sore, even when they were without specific 
knowledge of the horse’s condition when exhibited. Stamper is con- 
trary to the holding in Burton v. USDA, 683 F.2d 280 (8th Cir. 
1982), but for the reasons stated in Stamper, supra, at 52-57, and in 
the Stamper remand order (41 Agric. Dec. 1935, 1939-49 (1982), the 
Burton decision is only applicable to Departmental proceedings 
which are subject to review by the 8th Circuit. Inasmuch as the in- 
stant proceeding would ultimately be appealable to the 6th Circuit, 
Burton is presently inapplicable. 
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B. Under 15 U.S.C. § 1825, respondent Jackie McConnell should be 
assessed a civil penalty and disqualified for one year; and re- 
spondents Chester Gillespie, Sid Maddux, Harold Ray, Ken 
Shrom, E. B. Tanner, and Robert G. Terrell should be assessed 
civil penalties and each of them should be disqualified for one 
year. 


The fact that respondent McConnell is a man of limited financial 
means whose earnings as a horse trainer have been most modest 
by itself indicates that less than the maximum $2,000 civil penalty 
should be imposed for this, his first violation of the Horse Protec- 
tion Act. 

However, it is obvious that he was well-versed in the horse’s 
characteristics and susceptibility to pain through the use of the 
training methods and action devices that he employed. The horse 
was twice cited as being sore while it was in his training, prior to 
the incident in question. When examined by Dr. James, “Threat’s 
Black Power” appeared to him to be “a bad sore horse.” The horse 
was in such obvious distress that Dr. James ordered it photo- 
graphed to show the protective stance it had assumed to keep 
weight off its painful front forelimbs, as well as its dropped head, 
and overall dejected appearance. Dr. James classified him as the 
sorest horse at the show. 

Dr. Patterson subsequently reported to the Department that 500 
horses appeared in the show, of which 95 were examined and 6 
were found to be sore. Of all those horses, the Department found 
only one flagrant violation, and that description was limited to 
“Threat’s Black Power’. For these reasons, the imposition of a one- 
year disqualification is fully warranted, but a civil penalty of only 
$750 should be imposed, as in Stamper, supra, 42 Agric. Dec. at 63, 
because of his very limited ability to pay. 

In keeping with the Stamper decision, supra, each of the co- 
owners of the horse should also be subject to a one-year disqualifi- 
cation. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent McConnell contends that the evidence does not ade- 
quately support the ALJ’s findings of fact. Although the evidence is 
conflicting, the preponderance of the evidence ? clearly supports 


2 Respondent concedes that complainant need only prevail by a preponderance of 
the evidence (Appeal Brief at 9, 15). See Herman & MacLean v. Huddleston, 459 U.S. 
875, 387-92 (1983); Steadman v. SEC, 450 U.S. 91, 92-104 (1981); In re Rowland, 40 
Agric. Dec. 1934, 1941 n.5 (1981), aff'd 713 F.2d 179 (6th Cir. 1983); In re Gold Bell- 
I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978); aff'd, No. 78-3134 (D.N.J. 
May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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the ALJ’s findings. Since most of the discussion in Jn re Stamper, 
42 Agric. Dec. 20 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984), applies 
to respondent’s arguments here, the Stamper decision is attached 
as an appendix to this decision, and is incorporated by reference 
herein. 

Respondent argues that only intentional conduct of a person to 
sore a horse by chemical or mechanical means is prohibited 
(Appeal Brief at 13, 19, 20, 26). But the Act was amended in 1976 
for the express purpose of eliminating “intent or purpose” as an 
element of soring (Appendix, Stamper slip op. at 39-40). 

Respondent contends that he had no knowledge that “Threat’s 
Black Power” was sore (Appeal Brief at 19). I accept that fact 
100%! But lack of knowledge is totally irrelevant here (Appendix, 
Stamper slip op. at 40-45, 63). 

Respondent argues that the statutory presumption that a horse 
is sore if it “manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs” (15 U.S.C. 
§ 1825(d)(5)) should not shift the ultimate burden of proof to re- 
spondent (Appeal Brief at 12-15). The Department agrees (Appen- 
dix, Stamper slip op. at 11-12). 

Respondent argues that ‘“Threat’s Black Power” wore only 10- 
ounce chains, which “the regulations permit” (Appeal Brief at 11). 
But the regulations expressly prohibit any chains, no matter how 
light, if their use “causes the horse to be sored” (Appendix, Stamp- 
er slip op. at 12-14). 

The evidence in this case strongly suggests that “Threat’s Black 
Power” was unintentionally sored by 10-ounce action devices used 
during training and exhibitions, including the exhibition involved 
in this case. The Department does not require or suggest that 
action devices be used on a horse. If the exhibitor uses them, and 
the owners allow such conduct, the Act and regulations make the 
owners and exhibitors absolute guarantors that the action devices 
will not sore the horse (Appendix, Stamper slip op. at 12-14, 35; 
and see slip op. at 24, 27-29). 

Respondent relies on the fact that “Threat’s Black Power” 
passed a pre-show inspection by persons appointed by the show’s 
management to disqualify sore horses (Appeal Brief at 21-24). But 
that is true in every disciplinary case brought under the Horse 
Protection Act, and is entitled to no weight here (Appendix, Stamp- 
er slip op. at 45-49). 


3 The rational basis for the statutory presumption is obvious. There is little likeli- 
hood that a horse would develop bilateral sensitivity or inflammation in its fore- 
limbs or hindlimbs in the absence of chemicals, chains or other devices. 
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The folly of relying on a pre-show examination to discredit a 
post-show examination is strikingly illustrated in Stamper, where 
the same Designated Qualified Person (DQP) who found the horse 
involved in Stamper to be sound during his pre-show examination 
found the horse to be sore during his post-show examination. In 
fact, the horse was so sore during the post-show examination that 
the DQP exclaimed, “(expletive deleted], this horse is sore” (Appen- 
dix, Stamper slip op. at 10, Finding 13; and see Findings 3 and 7, 
slip op. at 3-5). 

Respondent relies on the fact that Dr. O’Brien, a private veteri- 
narian, conducted an examination of “Threat’s Black Power” about 
2% or 3% hours after the show involved in this case (Tr. 531), and 
concluded that the horse was not sore (Appeal Brief at 6-8, 19-20, 
23-24, 26). Respondent concedes that Dr. O’Brien detected general- 
ized, increased sensitivity even 242 or 3% hours after the show. Re- 
spondent states (Appeal Brief at 7-8): 


Candidly, Dr. O’Brien found that the horse showed some 
generalized increased sensitivity on both the palmar and 
anterior surfaces of the pasterns of both feet. (T. 538). Dr. 
O’Brien concluded that the increased sensitivity was not 


indicative of a sored horse. This conclusion was reached in 
part based upon the doctor’s observation of the animal in 
motion. “Threat’s Black Power” was led through a figure 8 
on both a grass and gravel surface for Dr. O’Brien. The 
doctor did not find any reluctance on the part of the 
animal to move. (T. 541, 542). Dr. O’Brien concluded with 
the following statement: “Well, in my case on this particu- 
lar case, I made the determination that I did not feel like 
this animal had been sored. He did not show enough exag- 
gerated signs that I felt that he had been sored.” (T. 544). 


Dr. O’Brien’s testimony suggests that he was looking more for a 
“bad image” horse (i.e, one that would present a bad image in the 
show ring), rather than for a horse that was in some degree of 
pain. For example, he testified that ‘‘a sored horse really should be 
reluctant to move on any type of surface if he is sore enough to be 
sore as pertains to the Act” (Tr. 542). But the remedial purposes of 
the Act would be thwarted if such a narrow interpretation of the 
Act were followed. The legislative history of the Act shows that 
Congress wanted to prevent the type of soring which improves the 
performance of a horse in the show ring—not merely excessive 
soring making the horse reluctant to move (Appendix, Stamper slip 
op. at 56-58). 
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Dr. O’Brien candidly conceded that “{a]s far as the palpation and 
the other parts of the examination, I would say it would be better 
immediately after as opposed to the three hours [after the show]” 
(Tr. 547). He further candidly conceded that after the horse was ex- 
amined by the Department’s veterinarians, an anti-inflammatory 
drug could have been given orally or by injection, and that he 
would not have been able to detect such a drug (Tr. 549). 

Considering all of the circumstances, here, as in In re Thornton, 
41 Agric. Dec. 870, 878-79, 890-94 (1982), aff'd, 715 F.2d 1508 (11th 
Cir. 1983), in which a later examination was also conducted by Dr. 
O’Brien, Dr. O’Brien’s subsequent examination is not given as 
much weight as the more immediate examination by two USDA 
veterinarians. In Thornton, the Judicial Officer suggested (41 
Agric. Dec. at 894 n.11): 


If horse owners and trainers are interested in having an 
examination by private veterinarians of horses found sore 
by the Department, I would suggest that their associations 
have two or more private veterinarians present at horse 
shows to examine horses immediately after the USDA ex- 
aminations. If this is done, the Department should provide 
a Department employee to keep continuous watch over the 
horses to see that they are not tampered with. Perhaps the 
Department could immediately reexamine any horse not 
found sore by the private veterinarians, in the presence of 
the private veterinarians. Possibly, one or more private 
veterinarians could observe the initial USDA examina- 
tions (that would depend on whether their presence would 
interfere too much with the examinations). The Depart- 
ment should make every reasonable effort to accommodate 
a responsible effort to afford horse owners and exhibitors 
the right to have a meaningful independent examination. 


Unless some such procedure is followed by horse owners and 
trainers, it is not likely that testimony by a single veterinarian 
conducted at some later time will outweigh testimony by two or 
more disinterested USDA veterinarians as to their examinations 
conducted shortly after a show. 

Respondent contends that since a third USDA veterinarian, Dr. 
Brown, who conducted the thermograph examination of “Threat’s 
Black Power,” did not testify, his thermograph findings confirming 
the findings of the two USDA veterinarians who conducted the 
physical examinations cannot be relied upon (Appeal Brief at 18). 
Dr. Brown did not testify because he was taken to the hospital (Tr. 
5-6). His findings are included on the Summary of Alleged Viola- 
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tion form (CX 3, items 33-37), and could be given some weight, if 
necessary. However, since this is not a close case,* no reliance will 
be placed on the thermographic evidence. 

Respondent argues (Appeal Brief at 23): 


The respondent submits that the testimony of the De- 
partment’s veterinarians regarding their examinations is 
rendered suspect in light of the findings of the Court in Jn 
re: Eldon Stamper, et. al., HPA 168, decided March 31, 
1982. The Court in Jn re: Eldon Stamper, supra, held that, 
“The evidence of record is consistent with the finding that 
the horse’s reaction of pain was heightened by the repeat- 
ed veterinary examinations and the techniques used by the 
veterinarians”. 


The holding of the “Court,” relied on by respondent, is actually 
the holding of the Administrative Law Judge in Stamper, whose de- 
cision was reversed by the Judicial Officer as to this matter (Ap- 
pendix, Stamper slip op. at 23-26). Specifically, the Judicial Officer 
concluded (Appendix, Stamper slip op. at 26): 


In view of the foregoing, there is no reasonable basis for 
an inference that the number or manner of Agency exami- 
nations had any significant effect on the abrasions, sensi- 
tivity and reactions observed here. 


Accordingly, no weight is given here to the ALJ’s view in Stamp- 
er, relied on by respondent. 

Respondent relies on Jn re DeBoer, 38 Agric. Dec. 345, 353, 357 
(1978), expressing the views of one of the Department’s ALJ’s criti- 
cal of the Department’s sanction policy (Appeal Brief at 16, 25). 
The Department’s sanction policy is set forth at great length in nu- 
merous decisions, e.g., In re Worsley, 33 Agric. Dec. 1547, 1556-71 
(1974), set forth in the Appendix (now marked) A to the Stamper 


* Out of the 95 horses examined by USDA at the show involved here, “Threat’s 
Black Power” was the only horse considered to be a “flagrant” violation (Tr. 598; 
CX 11). Dr. James, one of the USDA veterinarians who examined the horse, testified 
that out of about 1,500 to 2,000 horses he had examined at shows for USDA (Tr. 57), 
he found only one other horse that was as sore as “Threat’s Black Power” (Tr. 70). 

5 The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in In re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 
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decision. The Department’s sanction policy is also discussed at 
length in Jn re Esposito, 38 Agric. Dec. 613, 624-65 (1979), set forth 
in Appendix B, which replies to the ALJ’s criticism in DeBoer. 

In order to achieve the remedial purposes of the Horse Protec- 
tion Act, a $2,000 civil penalty would be appropriate as to respond- 
ent McConnell (see Appendix, Stamper slip op. at 56-63), except for 
his extremely poor financial condition, which must be taken into 
account (15 U.S.C. § 1825(b)(1)). In view of his financial condition, 
here, as in Stamper (Appendix, Stamper slip op. at 64), only a $750 
civil penalty should be assessed against respondent McConnell. 

Similarly, civil penalties of $2,000 are appropriate as to each of 
the co-owners of “Threat’s Black Power,” for the reasons set forth 
in Stamper (Appendix, Stamper slip op. at 56-63). The ALJ imposed 
civil penalties against the co-owners, totalling $4,000, and ranging 
from $400 to $1,200, in proportion to their ownership interest in 
the horse. However, in view of the enormous potential gain that 
could accrue to the owners of a horse from soring (see Appendix, 
Stamper slip op. at 57-58), $2,000 civil penalties should ordinarily 
be imposed against each owner involved in a violation. Any lesser 
civil penalty would not serve as an effective deterrent, in view of 
the enormous potential gain from allowing a horse to be exhibited 
while sore. 

On February 11, 1985, the Judicial Officer sua sponte raised the 
issue as to whether the statute authorizes civil penalties totalling 
more than $2,000 when a sored horse is owned jointly by a group of 
individuals. The Judicial Officer stated: 


6 Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Col- 
lier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re Gold 
Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 13836, 1862-63 (1978), aff'd, No. 78-3134 
(D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (8d Cir. 1980); In re Muehlenthaler, 
87 Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re 
Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van Wyk 
v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 
1114, 1133-34 (1977), aff'd per curiam, 575 F.2d 879 (5th Cir. 1978); In re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th 
Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 
(1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 
(1st Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd, 
549 F.2d 830 (D.C. Cir.), cert. denied, 484 U.S. 920 (1977); In re Southwest Produce, 
Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re 
J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 
(5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 
524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 38 Agric. Dec. 499, 515, 
539-50 (1974), aff'd per curiam, 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. 
Dec. 58, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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The record shows that the horse was owned by a part- 
nership known as “Power Associates,” consisting of six in- 
dividuals. Respondent Gillespie was a 30% owner, respond- 
ents Maddux and Tanner were each 20% owners, and re- 
spondents Ray, Shrom and Terrell were each 10% owners. 


The Administrative Law Judge found that respondents 
violated 15 U.S.C. § 1824. The Horse Protection Act pro- 
vides (15 U.S.C. § 1825(b)(1)): 


(1) Any person who violates section 1824 of this 
title shall be liable to the United States for a civil 
penalty of not more than $2,000 for each violation. 
(Emphasis added.) 


It is provided in 1 U.S.C. § 1: 


In determining the meaning of any Act of Con- 
gress, unless the context indicates otherwise— 


* * * * * * * 


the words “person” and “whoever” include cor- 
porations, companies, associations, firms, partner- 
ships, societies, and joint stock companies, as well 
as individuals. (Emphasis added.) 


If “partnership” is substituted for the word “person” in 
15 U.S.C. § 1825(b)\(1), the maximum civil penalty that can 
be imposed on the six individuals owning “Threat’s Black 
Power,” as a partnership, is $2,000. Is there anything in 
the “context” of the Horse Protection Act that “indicates 
otherwise” (1 U.S.C. § 1)? Are there any cases on this point 
under analogous civil penalty provisions? 


As complainant points out in his response, the word “person” 
also includes “individuals.” Substituting “individual” for “person” 
in 15 U.S.C. § 1825(b)(1) authorizes the imposition of $2,000 civil 
penalties on each of the individuals who allowed the illegal activi- 
ty. In order to achieve the Congressional purpose in enacting this 
remedial statute (see the cases cited in Jn re American Fruit Pur- 
veyors, Inc., 30 Agric. Dec. 1542, 1593 (1971)), it should be liberally 
construed to authorize the imposition of $2,000 civil penalties 
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against each co-owner who allows a horse to be exhibited while 
sore.” 

Furthermore, the administrative officials charged with the re- 
sponsibility for enforcing this remedial statute have always con- 
strued the Act to permit the maximum civil penalty to be imposed 
on each of multiple owners. See e.g., In re Beech, 40 Agric. Dec. 256 
(1981) (consent decision ordering $1,000 penalty against each of 
three co-owners).® That contemporaneous and settled administra- 
tive construction is entitled to great weight.® 

As noted by the ALJ (Initial Decision at 19), imposing a sanction 
against the owners of “Threat’s Black Power” in the circumstances 
here is contrary to Burton v. USDA, 683 F.2d 280 (8th Cir. 1982).1° 
But for the reasons stated in Stamper (Appendix, Stamper slip op. 
38-56), the Burton decision is erroneous, and will not be followed 


7 This interpretation would be necessary to achieve the remedial purposes of the 
Act even if “Power Associates” were a formal legal entity, but here the record 
shows that “Power Associates” was not a “formal legal entity” (Tr. 178). 

8 In Stamper, supra, complainant sought a $2,000 civil penalty against a husband 
and a $2,000 civil penalty against his wife, but the Judicial Officer held that a hus- 
band and wife who jointly own a horse should be assessed only a single civil penalty 
of $2,000 because, ‘in the case of married couples, there is no reason for imposing 
twice the civil penalty on couples who register their horse in both names as is im- 
posed on those who register the horse in one name only” (Appendix, Stamper slip 
op. at 64). However, that holding has no applicability here. 


® Allen M. Campbell Co. Gen. Contractors, Inc. v. Lloyd Wood Constr. Co., 446 F.2d 
261, 265 (5th Cir. 1971); Lawson Milk Co. v. Freeman, 358 F.2d 647, 650 (6th Cir. 
1966). See, also, Udall v. Tallman, 380 U.S. 1, 16-17 (1965); Bowles v. Seminole Rock 
Co., 325 U.S. 410, 413-14 (1945); FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 
n.6 (1940); Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294, 335 (1933); 
United Truck Lines, Inc. v. ICC, 189 F.2d 816, 817 (9th Cir.), cert. denied, 342 US. 
830 (1951); L. Gillarde Co. v. Joseph Martinelli & Co., 169 F.2d 60, 60-61 (1st Cir.), 
cert. denied, 335 U.S. 885 (1948); Armstrong Co. v. Walling, 161 F.2d 515, 517 (1st Cir. 
1947); Superior Packing Co. v. Porter, 156 F.2d 193, 195 (8th Cir.), cert. denied, 329 
U.S. 788 (1946); Bowles v. Mannie & Co., 155 F.2d 129, 133 (7th Cir.), cert. denied, 329 
U.S. 736 (1946); Bowles v. Cudahy Packing Co., 154 F.2d 891, 892 (3d Cir. 1946); In re 
Yasgur Farms, Inc., 33 Agric. Dec. 389, 417-18 (1974); In re Weissglass Gold Seal 
Dairy Corp., 32 Agric. Dec. 1004, 1055, aff'd, 369 F. Supp. 632 (S.D.N.Y. 1973). 

10 Mr. Gillespie, one of the partners owning “Threat’s Black Power,” told the 
trainer, Mr. McConnell, “to keep the horse clean, that he didn’t want any prob- 
lems” (Tr. 126). This instruction by one partner may be relied on by all the part- 
ners. Hence all the owners meet Burton’s third criterion for exoneration, that “the 
owner had directed the trainer not to show a ‘sore’ horse” (Appendix, Stamper slip 
op. at 50). All the owners also meet Burton’s other criteria for exoneration (id.). In 
fact, as stated in Stamper, the “facts underlying the three factors listed by the Court 
in Burton appear in every case against an owner and, therefore, the Court’s holding, 
for all practical purposes, repeals the Act insofar as horse owners are concerned” 
(Appendix, Stamper slip op. at 51). 
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by this Department outside of the jurisdiction of the Eighth Cir- 
cuit. 

In the present case, complainant sought civil penalties of $2,000 
against each of the six co-owners of “Threat’s Black Power” in his 
complaint and in his original brief filed before the ALJ. Complain- 
ant did not, however, file a direct appeal from the ALJ’s initial de- 
cision imposing lesser civil penalties, but raised the issue in a 
cross-appeal filed on January 18, 1985, together with complainant’s 
response to respondent’s appeal. This is permitted by the Depart- 
ment’s rules of practice. 7 CFR § 1.145(b). Specifically, the rules of 
practice provide (7 CFR § 1.145(b)): 


(b) Response to Appeal Petition. Within 20 days after the 
service of a copy of an appeal petition and any brief in 
support thereof, filed by a party to the proceeding, any 
other party may file with the Hearing Clerk a response in 
support of or in opposition to the appeal and in such re- 
sponse any relevant issue, not presented in the appeal peti- 
tion, may be raised. (Emphasis added.) 


The emphasized language was included so that neither party 
would have to file a protective notice of appeal (to be dropped if no 
appeal were filed by the other party), but could, instead, file the 
equivalent of a cross-appeal in responding to an appeal petition.!+ 
The Department benefits from such a procedure, e.g., where, be- 
cause of manpower and budgetary limitations, it is willing to settle 
for an ALJ’s initial decision, if no further expenditure of resources 
is required; but if the case is to be appealed, the Department would 
like to raise additional issues on appeal. 

The Department’s rules of practice are, in this respect, similar to 
the Federal Rules of Appellate Procedure, which permit a party to 
wait until after the other party appeals, before deciding whether to 
cross-appeal. Specifically, the applicable Federal Rule provides 
(Rule 4(aX(3), Federal Rules of Appellate Procedure, reprinted in 28 
U.S.C. app. at 468 (1982)): 


(3) If a timely notice of appeal is filed by a party, any 
other party may file a notice of appeal within 14 days 
after the date on which the first notice of appeal was filed, 
or within the time otherwise prescribed by this Rule 4(a), 
whichever period last expires. 


11] participated in drafting the rules of practice, primarily as a consultant and 
reviewer, and had many discussions with the attorneys who were primarily respon- 
sible for drafting the uniform rules of practice. 
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However, the Department’s rules of practice are different from 
the Federal Rule, just quoted, in that the Department does not re- 
quire a “notice of appeal” following one appeal, but permits the 
raising of new issues in the “response” to the appeal (7 CFR 
§ 1.145(b)). 

The Department’s rules of practice have consistently been ap- 
plied to permit a party to raise new issues in response to an appeal 
which, in effect, amounts to a cross-appeal. Jn re Interstate Meat 
Packing Co., 43 Agric. Dec. ___. (Aug. 8, 1984); In re Machado, 42 
Agric. Dec. (Oct. 20, 1983) (decision as to respondent Cozzi) 
(complainant’s appeal was accepted even though filed two days late 
(slip op. at 3 n.3), which enabled respondent to file a cross-appeal), 
aff'd, No. 83-7950 (9th Cir. Oct. 22, 1984); In re Thornton, 41 Agric. 
Dec. 870, 900-12 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983); In re 
Rowland, 40 Agric. Dec. 1934, 1952-53 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Blades, 40 Agric. Dec. 1725, 1725-26 (1981) (de- 
cision as to LeRoy Franks), rev'd on other grounds, 683 F.2d 280 
(8th Cir. 1982); In re Magic Valley Potato Shippers, Inc., 40 Agric. 
Dec. 1557, 1558 (1981), aff'd per curiam, 702 F.2d 840 (9th Cir. 1983); 
In re Unionville Sales Co., 38 Agric. Dec. 1207, 1210 n.3 (1979) 
(remand order), final decision, 40 Agric. Dec. 736 (1981). 

In the present case, we have the unusual situation in which the 
only appeal was filed by respondent McConnell, and complainant’s 
cross-appeal relates to respondent McConnell and the six co-owners 
who did not appeal. However, the Department’s rules of practice 
are broad enough to permit such procedure. If they were not con- 
strued to permit such procedure, whenever there were multiple 
parties to a proceeding, the Department would have to file a pro- 
tective notice of appeal (in appropriate circumstances), in case one 
or more, but less than all, of the respondents filed an appeal. The 
Department’s rules of practice were drafted in the present manner 
to completely eliminate the need to file a protective notice of 
appeal, while preserving the Department’s right to have all issues 
presented to the Judicial Officer where the case is to be heard by 
the Judicial Officer. 

Furthermore, to eliminate any controversy in this respect, on 
February 11, 1985, the Judicial Officer sua sponte raised “the same 
issues as are contained in complainant’s Cross-Appeal, under the 
authority of the Uniform Rules of Practice (7 CFR §1.145(e))” 
(Order Denying Motion to Strike Cross-Appeal and Raising Addi- 
tional Issues).!2 This affords an independent basis for raising the 
issues as to the co-owners of the horse. 


12 The rules of practice provide (7 CFR § 1.145(e)): 


Continued 
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Respondent, relying on North Carolina v. Pearce, 395 U.S. 711 
(1969), contends that it violates his constitutional rights to increase 
his sanction on the basis of complainant’s cross-appeal (Appeal 
Brief at 2-5). However, it has been squarely held that it does not 
violate due process or the equal protection clause of the Constitu- 
tion for the Judicial Officer to increase the sanction when a re- 
spondent appeals, either sua sponte or at the request of complain- 
ant in its response to respondent’s appeal. Jn re Thornton, 41 Agric. 
Dec. 870, 909-12 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983). 

Respondent’s reliance on North Carolina v. Pearce, 395 U.S. 711 
(1969), is misplaced. The Court held in Pearce that where a defend- 
ant successfully appeals a criminal conviction and is retried, the 
“original conviction has, at the defendant’s behest, been wholly 
nullified and the slate wiped clean” (395 U.S. at 721); and, accord- 
ingly, there is no constitutional prohibition against increasing the 
penalty after the new trial (id. at 719-23), so long as the defendant 
is credited with the punishment already exacted on the basis of the 
original trial (id. 717-19). 

In Pearce, it was argued that the imposition of a more severe sen- 
tence upon retrial creates an invidious classification violative of 
the Equal Protection Clause of the Fourteenth Amendment. (This 
is analogous to respondent’s argument in the present case that the 
imposition of a more severe sanction after an appeal by a respond- 
ent creates ‘an invidious classification upon those who choose to 
avail themselves of their appellate rights” (Appeal Brief at 2)). In 
rejecting that argument, the Court held (895 U.S. at 722-23): 


The other argument advanced in support of the proposi- 
tion that the Constitution absolutely forbids the imposition 
of a more severe sentence upon retrial is grounded upon 
the Equal Protection Clause of the Fourteenth Amend- 
ment. The theory advanced is that, since convicts who do 
not seek new trials cannot have their sentences increased, 
it creates an invidious classification to impose that risk 
only upon those who succeed in getting their original con- 
victions set aside. The argument, while not lacking in inge- 
nuity, cannot withstand close examination. In the first 
place, we deal here, not with increases in existing sen- 


(e) Scope of Argument. Argument to be heard on appeal, whether oral or on 
brief, shall be limited to the issues raised in the appeal or in the response to the 
appeal, except that if the Judicial Officer determines that additional issues 
should be argued, the parties shall be given reasonable notice of such determi- 
nation, so as to permit preparation of adequate arguments on all issues to be 
argued. 
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tences, but with the imposition of wholly new sentences 
after wholly new trials. Putting that conceptual nicety to 
one side, however, the problem before us simply cannot be 
rationally dealt with in terms of “classifications.”” A man 
who is retried after his first conviction has been set aside 
may be acquitted. If convicted, he may receive a shorter 
sentence, he may receive the same sentence, or he may re- 
ceive a longer sentence than the one originally imposed. 
The result may depend upon a particular combination of 
infinite variables peculiar to each individual trial. It 
simply cannot be said that a State has invidiously “classi- 
fied” those who successfully seek new trials, any more 
than that the State has invidiously “classified” those pris- 
oners whose convictions are not set aside by denying the 
members of that group the opportunity to be acquitted. To 
fit the problem of this case into an equal protection frame- 
work is a task too Procrustean to be rationally accom- 
plished. 


In cases before the Department as in Pearce (see 395 U.S. at 722, 
just quoted), when a respondent appeals to the Judicial Officer, he 
has the opportunity to have the complaint dismissed (e.g., In re Hy- 
grade Foods Product Corp., 35 Agric. Dec. 129 (1976)), to have the 
sanction drastically reduced (e.g., In re Alex’s Produce, 41 Agric. 
Dec. 287, 288-289 (1982)), to receive the same sanction (e.g., In re 
Fleming, 40 Agric. Dec. 1521 (1981), aff'd, 713 F.2d 179 (6th Cir. 
1983)), or to have the sanction increased (e.g., In re Mid-States Live- 
stock, Inc., 37 Agric. Dec. 547 (1977), aff'd sub nom. Van Wyk v. 
Bergland, 570 F.2d 701 (8th Cir. 1978)). Pearce suggests 1° that any 
of those possibilities are permitted by the constitution. 

The concluding part of the decision in North Carolina v. Pearce, 
395 U.S. 711, 723-26 (1969), relied on by respondent (Appeal Brief 
at 4-5), is not remotely in point. In that section of the Pearce opin- 
ion, the Court explains that it is a violation of due process to 
impose a heavier sentence upon every reconvicted defendant for 
the explicit purpose of punishing the defendant for having success- 
fully appealed. Specifically, the Court held (395 U.S. at 723-26): 


It can hardly be doubted that it would be a flagrant vio- 
lation of the Fourteenth Amendment for a state trial court 
to follow an announced practice of imposing a heavier sen- 
tence upon every reconvicted defendant for the explicit 


13 Pearce is not directly in point since Pearce deals with a new trial (after appeal) 
whereas here we are dealing with the same case on the initial appeal. 
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purpose of punishing the defendant for his having succeed- 
ed in getting his original conviction set aside. . . . 


Due process of law, then, requires that vindictiveness 
against a defendant for having successfully attacked his 
first conviction must play no part in the sentence he re- 
ceives after a new trial. And since the fear of such vindic- 
tiveness may unconstitutionally deter a defendant’s exer- 
cise of the right to appeal or collaterally attack his first 
conviction, due process also requires that a defendant be 
freed of apprehension of such a retaliatory motivation on 
the part of the sentencing judge. 


In order to assure the absence of such a motivation, we 
have concluded that whenever a judge imposes a more 
severe sentence upon a defendant after a new trial, the 
reasons for his doing so must affirmatively appear. Those 
reasons must be based upon objective information concern- 
ing identifiable conduct on the part of the defendant occur- 
ring after the time of the original sentencing proceeding. 
And the factual data upon which the increased sentence is 
based must be made part of the record, so that the consti- 
tutional legitimacy of the increased sentence may be fully 
reviewed on appeal. (Footnote omitted). 


That portion of the Court’s opinion in Pearce has no relevancy to 
the present case. The Judicial Officer’s present increase in the 
sanction as to the co-owners is not after they had appealed an ear- 
lier order and had it set aside. (In fact, in the present case, the co- 
owners did not file any appeal.) Hence there could be no possibility 
that the Judicial Officer has the motive of punishing the co-owners 
for having succeeded in getting the Judicial Officer’s original order 
set aside. 

Furthermore, to the extent that the concluding part of North 
Carolina v. Pearce holds that to assure the absence of motivation to 
penalize the defendant for having succeeded in getting his original 
conviction set aside, the judge imposing a more severe sentence 
after a new trial must affirmatively show his reasons for doing 
so,!* the Judicial Officer’s reasons for increasing the sanction as to 


14 Some of the decisions cited by the Court in North Carolina v. Pearce, 395 U.S. 
711, 724-25 (1969), refer to the constitutional need not to “chill” the right of appeal. 
But the cases refer to procedural impediments to appeals, or to substantive policy to 
punish persons who exercise their right of appeal. No case holds that the constitu- 
tion is violated merely because the defendant knows from past decisions that a par- 
ticular judge (or Judicial Officer) imposes severe sanctions for serious violations in 

Continued 
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the co-owners are set forth in Stamper, incorporated by reference 
herein. 
For the foregoing reasons, the following Order should be issued. 


ORDER 


It is hereby ordered that respondent Jackie McConnell be as- 
sessed a civil penalty of $750, and that respondents Chester Gilles- 
pie, E. B. Tanner, Sid Maddux, Harold Ray, Ken Shrom, and 
Robert G. Terrell each be assessed a civil penalty of $2,000. 

Each respondent’s civil penalty shall be payable by certified 
check or money order to the Treasurer of the United States, which 
shall be forwarded to Donald A. Tracy, Office of the General Coun- 
sel, Room 2014-South Building, United States Department of Agri- 
culture, Washington, D.C. 20250, within 30 days from the date this 
Order becomes final. 

In addition, each respondent named above is disqualified from 
showing or exhibiting any horse and from judging or managing any 
horse show, exhibition or auction for a period of one year from the 
date this Order becomes final. 

This Order shall become final as to each respondent 30 days 
after service on the respondent. 


APPENDIX 


In re Stamper, 42 Agric. Dec. 20 (1983), aff'd, 722 F.2d 1483 (9th Cir. 
1984). 


APPENDIX A 
Excerpt from Jn re Worsley, Agric. Dec. 1547, 1556-71 (1974). 
APPENDIX B 


Excerpt from Jn re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 
[Excerpts omitted—Ed.] 


every case, irrespective of who appeals. The Judicial Officer will readily concede 
that it does not take an acute or legally trained mind, or much reading in Agricul- 
ture Decisions, to perceive that the present Judicial Officer imposes severe sanctions 
for serious or repeated violations in every case, so as to achieve the remedial pur- 
poses of the regulatory programs administered by the Department of Agriculture. If 
this uniform policy chills a respondent’s desire to appeal, that does not present a 
constitutional issue. 
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In re: E. Dicpy Parmer. HPA Docket No. 132. Decided April 5, 
1985. 


Robert Ertman, Mktg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER DENYING PETITION TO RECONSIDER AND MOTION TO REOPEN 
HEARING 


On March 20, 1985, respondent filed a Motion to Reopen Hear- 
ing. Since a petition to reopen the hearing to take further evidence 
cannot be filed after the issuance of the decision of the Judicial Of- 
ficer (7 CFR § 1.146(a)(2)), respondent’s petition will be treated as a 
Petition to Reconsider. 

Respondent reargues the evidence at great length, but the entire 
record in this proceeding was very carefully considered by the Judi- 
cial Officer before issuing the original decision in this proceeding. 
No useful purpose would be served by a line by line response to re- 
spondent’s arguments. As stated in the original decision, this is not 
a close case. The ALJ stated in his initial decision, adopted by the 
Judicial Officer, “I must first categorically state that this is the 
worst example of horse soring that has ever come before me as an 
administrative law judge” (In re Palmer, 44 Agric. Dec. ___(Feb. 
22, 1985)). 

Respondent contends that true copies of the photographs re- 
ceived in evidence were not furnished to respondent and the Ad- 
ministrative Law Judge since the original photographs were in 
color and the copies were black and white. However, the Depart- 
ment’s official file, which was used by the ALJ and the Judicial Of- 
ficer to decide this proceeding, contains the color photographs. In 
addition, the color photographs were available at the hearing for 
respondent’s examination. Accordingly, if there were any error in 
this respect, it was of no consequence. 

Respondent argues that the management of the show found that 
his horse was not sore before the show. But, as stated many times 
before, that is true in every Horse Protection Act case that has 
been brought before this Department. 

Respondent mentions for the first time the names of several 
other witnesses that he could have called at the hearing. As stated 
at the outset, it is too late now to ask to have the hearing re- 
opened. Respondent makes no showing that the decision not to 
reopen the hearing upon respondent’s previous request was errone- 
ous. 
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Furthermore, even if it were not too late to consider respondent’s 
motion to reopen the hearing, I would not reopen the hearing since 
there is no reason to believe that the testimony of the witnesses 
respondent refers to would change the outcome of this case. 

Respondent repeats the argument that there is no evidence that 
the USDA veterinarians who examined respondent’s horse present- 
ed “appropriate credentials’, as required by 15 U.S.C. § 1823(e), 
which states: 


For purposes of enforcement of this chapter (including 
any regulation promulgated under this chapter) the Secre- 
tary, or any representative of the Secretary duly designat- 
ed by the Secretary, may inspect any horse show, horse ex- 
hibition, or horse sale or auction or any horse at any such 
show, exhibition, sale, or auction. Such an inspection may 
only be made upon presenting appropriate credentials. 
Each such inspection shall be commenced and completed 
with reasonable promptness and shall be conducted within 
reasonable limits and in a reasonable manner. An inspec- 
tion under this subsection shall extend to all things (in- 
cluding records) bearing on whether the requirements of 
this chapter have been complied with. 


Since the inspection of a horse may only be made at “any horse 
show, horse exhibition, or horse sale or auction”, I believe that 
Congress intended that the USDA representatives must present ap- 
propriate credentials to the management of the “horse show, horse 
exhibition, or horse sale or auction”, not to the owner or exhibitor 
of each horse they examine. In any event, however, as stated in the 
original decision, in the absence of evidence to the contrary, I infer 
that the USDA officials properly presented their credentials. And, 
as stated originally, even if they did not, I would not regard that as 
fatal error. 

Respondent argues that the corrections to the transcript ordered 
to be made by the ALJ are not authorized since they changed the 
meaning of the original text. The Rules of Practice provide (7 CFR 
§ 1.142(a\(3)): 


(3) At any time prior to the filing of the Judge’s decision 
and after consideration of any objections filed as to the 
transcript, the Judge may issue an order making any cor- 
rections in the transcript which the Judge finds are war- 
ranted, which corrections shall be entered onto the origi- 
nal transcript by the Hearing Clerk (without obscuring the 
original text). 
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Respondent contends that the parenthetical phrase “without ob- 
scuring the original text” means that the original thought cannot 
be changed. That is not the meaning of the parenthetical phrase. 
The parenthetical phrase means that the corrections ordered by 
the Judge to be made in the Hearing Clerk’s original file shall be 
made in a manner so that one reading the file will still be able to 
read the original text. The corrections in the Hearing Clerk’s offi- 
cial file have been made in that manner. Accordingly, there has 
been no violation of the Rules of Practice. 

For the foregoing reasons, respondent’s Petition to Reconsider 
and Motion to Reopen Hearing should be denied. Since respondent 
is handling this proceeding without an attorney, I will note that 
under our Rules of Practice, no further petitions to rehear, reopen 
or reconsider may be filed with this Department. Judicial review is, 
of course, available. 15 U.S.C. § 1825(b), (c). 


ORDER 


Respondent’s Petition to Reconsider and Motion to Reopen Hear- 
ing are denied. 
The Order previously issued in this proceeding on February 22, 


1985, shall become final and effective on the day the present Order 
is served upon respondent. 
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DISCIPLINARY DECISIONS 


In re: CHARLES F. Poors, INc., CHARLES F. Poorg, and Rosert C. 
Vannoy. P&S Docket No. 6200. Decided March 11, 1985. 


Dealer—Misrepresenting purchase weights—Preparing and issuing false documen- 
tation re weights—Collecting payment based on false, inaccurate or misleading 
documents—Suspension—Consent. 


Peter Tram, for complainant. 
Brian P. Murphy, Middletown, Delaware, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This Decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 


The respondents admit the jurisdictional allegations in para- 
graph I, II and III of the complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Charles F. Poore, Inc., hereinafter referred to as the corporate 
respondent, is a corporation whose mailing address is R.D. #1, Box 
280, Smyrna, Delaware 19977. 

2. The corporate respondent is, and at all times material herein 
was: 
(a) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account. 

3. Charles F. Poore, hereinafter referred to as respondent Poore, 
is an individual whose business address is R.D. #1, Box 280, 
Smyrna, Delaware 19977. 

4. Respondent Poore, is and at all times material herein was: 

(a) President of the corporate respondent; 
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(b) Owner of all the corporate stock issued by the corporate re- 
spondent; and 

(c) Responsible for the direction, management and control of 
the corporate respondent. 

5. Individual respondent Poore, is, and at all times material 
herein was, registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account. 

6. Robert C. Vannoy, hereinafter referred to as respondent 
Vannoy, is an individual whose business address is R.D. #1, Box 
280, Smyrna, Delaware 19977. 

7. Respondent Vannoy is, and at all times material herein was: 

(a) Vice-President of the corporate respondent; and 
(b) An employee and agent of the corporate respondent with re- 
sponsibility for buying and selling livestock. 

8. Respondent Vannoy is, and at all times material herein was, a 
dealer buying and selling livestock in commerce as an employee or 
agent of the vendor or purchaser. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The corporate respondent, its officers, directors, agents and em- 
ployees, and respondents Poore and Vannoy, their agents and em- 
ployees, directly or through any corporate or other device, shall 
cease and desist from: 

1. Misrepresenting to purchasers of livestock the actual weight 
of such livestock; 

2. Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, accounts of 
purchase, invoices, billings, or any other document showing false, 
inaccurate or misleading weight or price entries for such livestock; 
and 

3. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading weight or price entries on 
accounts of purchase, invoices or billings. 

Respondents shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in their operations subject to the Packers 
and Stockyards Act, including (a) copies of invoices, accounts and 
billings, worksheets, and loadsheets documenting respondents’ pur- 
chase and sale of livestock, and showing the true and correct 
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weights for such livestock; and (b) copies of all scale tickets pre- 
pared and issued in connection with the purchase or sale of live- 
stock. 

Respondents Charles F. Poore, Inc. and Charles F. Poore, individ- 
ually, are suspended as registrants under the Packers and Stock- 
yards Act for a period of one hundred twenty (120) days. 

Respondent Robert C. Vannoy shall not engage in business as a 
dealer or market agency subject to the Act for a period of sixty (60) 
days from the effective date of this Order. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondents. 

Copies of this Decision shall be served upon the parties. 


In re: Harvey E. Nowava. P&S Docket No. 6498. Decided March 
11, 1985. 


Dealer—Market agency—Custodial account—Insolvency—Misuse of shippers’ pro- 
ceeds—Insufficient funds checks—Failure to pay when due—Misrepresentation— 
Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondent does not meet the requirements of the Act and that the 
respondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Harvey E. Nohava, hereinafter referred to as the respondent, 
is an individual who at all times material herein was doing busi- 
ness as Sales Company of Hawarden. His principal place of busi- 
ness was located at Hawarden, Iowa. Respondent’s business mailing 
address is Box 107, 402 10th Street, Hawarden, Iowa 51023. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Sales Company of Hawarden stockyard, posted under and subject 
to the provisions of the Act, hereinafter referred to as the stock- 
yard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard and buying and selling livestock in com- 
merce for his own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 


ORDER 


Respondent Harvey E. Nohava, his agents and employees, direct- 
ly or through any corporate or other device, in connection with his 
business operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Engaging in business as a dealer or market agency while his 
current liabilities exceed his current assets; 

2. Failing to deposit in his Custodial Account for Shippers’ Pro- 
ceeds, within the time prescribed by section 201.42 of the regula- 
tions, amounts equal to the proceeds due consignors for livestock 
purchased by respondent for market support, and amounts equal to 
the outstanding proceeds receivable due from the sale of consigned 
livestock; 

3. Failing to otherwise maintain his Custodial Account for 
Shippers’ Proceeds in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR § 201.42); 

4. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of his own or for any pur- 
pose other than the payment of lawful marketing charges and the 
remittance of net proceeds to the consignors and shippers of live- 
stock; 
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5. Issuing checks to owners or consignors of livestock in pay- 
ment of the net proceeds due from the sale of their livestock with- 
out having and maintaining sufficient funds on deposit and avail- 
able in the account upon which they are drawn to pay such checks 
when presented; 

6. Failing to remit to the owners or consignors of livestock, 
when due, the net proceeds derived from the sale of their livestock; 

7. Issuing checks in payment for livestock without having suffi- 
cient funds on deposit and available in the bank account(s) upon 
which such checks are drawn to pay such checks when presented; 

8. Failing to pay, when due, the full purchase price of live- 
stock; 

9. Failing to pay the full purchase price of livestock; 

10. Misrepresenting to his principals, customers, or other pur- 
chasers of livestock from respondent the original or actual pur- 
chase weights of livestock or the true nature of all charges made 
for his buying services; 

11. Preparing and issuing, or causing to be prepared and 
issued, accounts of purchase, invoices, billings, scale tickets or any 
other document showing false, inaccurate, or misleading weight en- 
tries for such livestock; and 

12. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate or misleading accounts of purchase, in- 
voices or billings. 

Respondent Nohava shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose the true nature 
of all transactions involved in his business subject to the Packers 
and Stockyards Act, including accountings, billings and scale tick- 
ets which show true and correct weights for all livestock purchased 
and sold. 

Respondent Harvey E. Nohava is suspended as a registrant 
under the Act for a period of nine (9) months and thereafter until 
he demonstrates that he is no longer insolvent and that the deficit 
in his Custodial Account for Shippers’ Proceeds has been eliminat- 
ed. When the respondent demonstrates that he is no longer insol- 
vent and that the deficit in his Custodial Account for Shippers’ 
Proceeds has been eliminated, a supplemental order will be issued 
in this proceeding terminating this suspension after the expiration 
of the nine (9) month period. 

The provisions of this Order shall become effective on the sixth 
day after service of this Decision on the respondent. 

Copies of this Decision shall be served upon the parties. 
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In re: MELRoY RONNINGEN. P&S Docket No. 6454. Decided March 
12, 1985. 


Dealer—Insolvency—Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph 1 of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Melroy Ronningen, hereinafter referred to as the respondent, 
is an individual who at all times material herein was doing busi- 
ness as Ronningen Livestock. His principal place of business is lo- 
cated in Pine Island, Minnesota. The respondent’s business mailing 
address is Rural Route 2, Box 211, Pine Island, Minnesota 55963. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Ronningen, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 
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ness operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

1. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for a 
period of thirty-five (35) days. 

The provisions of this Order shall become effective on the sixth 
day after service of this Decision on the respondent. 

Copies of this Decision shall be served upon the parties. 


In re: R. Davip Witcox. P&S Docket No. 6442. Decided February 1, 
1985. 


Dealer—Failure to pay full purchase price—Suspension. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act. 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were served upon re- 
spondent by the Hearing Clerk by certified mail. Respondent was 
informed in a letter of service that an answer should be filed pur- 
suant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
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the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to Section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) R. David Wilcox, d/b/a Waynesfield Stockyards Co., herein- 
after referred to as the Respondent, is an individual whose mailing 
address is R.R. 1, Waynesfield, Ohio 45896. 

(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account. 

2. (a) Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock and failed to pay, 
when due, the full purchase price of such livestock. 

(b) As of September 19, 1984, there remained unpaid a total of 
$64,454.70 for the livestock purchases set forth in paragraph II of 
the complaint. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated Sections 312(a) and 409 of the Act (7 
U.S.C. §§ 213(a), 228b). 


ORDER 


Respondent R. David Wilcox, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of live- 
stock; and 
2. Failing to pay the full purchase price of livestock. 

The provisions of the Decision and Order Upon Admission of 
Facts by Reason of Default in P. & S. Docket No. 6221, issued on 
February 28, 1984, remain in full force and effect. As of September 
19, 1984, the respondent has failed to demonstrate that he is in full 
compliance with the bonding requirements. 

Respondent is suspended as a registrant under the Act for 180 
days and thereafter until such time as he complies fully with the 
bonding requirements under the Act and the regulations. When re- 
spondent demonstrates that he is in full compliance with such re- 
quirements, a supplemental order will be issued in this proceeding 
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terminating this suspension, after the expiration of the 180 day 
period of suspension. 

The provisions of this Order shall become effective on the sixth 
day after this Decision becomes final. Copies hereof shall be served 
upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final 
without further proceedings 35 days after service as provided in 
Sections 1.142 and 1.145 of the Rules of Practice (7 CFR § 1.130 et 
seq.). 

[This Decision and Order became final March 15, 1985—Ed.] 


In re: ITT ConTINENTAL BakinGc Company. P&S Docket No. 5956. 
Decided March 18, 1985. 


Packer—Unfair trade practices—Promotional allowances not available to all com- 
peting customers on proportionally equal terms—Lavish entertainment of custom- 
ers—Application of Robinson-Patman Act standards—Civil penalty. 

Barbara Harris, for complainant. 

Craig D. Wally, Marysville, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.).1 On August 14, 1984, an initial decision and order was issued 
by Administrative Law Judge Victor W. Palmer (ALJ), imposing a 
$10,000 civil penalty and ordering respondent to cease and desist 
from engaging in discriminatory promotional plans, and making 
payments without assuring that promotion services for which pay- 
ments are made are actually provided. He dismissed paragraph IV 
of the complaint, relating to respondent’s entertainment of chain 
store customers. 

On October 26, 1984, respondent appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).2 Complainant filed a cross-appeal on December 13, 


1 See generally Campbell, “The Packers and Stockyards Act Regulatory Pro- 
gram,” in 1 Davidson, Agricultural Law, ch. 3 (1981 and Aug. 1984 Supp.), and 
Carter, “Packers and Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 

2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1958, 18 Fed. Reg. 

Continued 
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1984. The case was referred to the Judicial Officer for decision on 
February 1, 1985. 

Based upon a careful consideration of the entire record, the 
ALJ’s initial decision is adopted as the final decision in this case, 
except that a number of trivial editorial changes have been made, 
and the ALJ’s Ruling on Motion to Dismiss, attached as an appen- 
dix to his initial decision, is omitted since complainant established 
a prima facie case as to paragraph IV of the complaint. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent violated section 202(a) of the Act (7 U.S.C. § 192(a)). Spe- 
cifically, the complaint alleges that the respondent engaged in 
unfair trade practices by its entertainment of customers and by its 
payment of promotional allowances to chain store customers that 
were not available on proportionally equal terms to all of its com- 
peting customers. 

Respondent filed an answer in which it admitted in part, and 
denied in part, the jurisdictional allegations of the complaint. Re- 
spondent admitted that it was engaged in the business of a packer, 
as defined in the Act, through its Gwaltney division during 1979 
and 1980, and denied that it was a packer, as defined by the Act, 
on either the date of the filing of the complaint or the date of the 
filing of the answer. Based on this latter argument, the respondent 
filed a motion for summary judgment which the complainant op- 
posed. On June 7, 1983, respondent’s motion for summary judg- 
ment was denied and the jurisdictional issue was resolved in favor 
of the complainant for the reasons stated in the attached ruling of 
that date. 

In respect to the practices complainant charges are unfair and 
discriminatory, respondent admitted that, through its Gwaltney di- 


3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years trial litigation; 10 years 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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vision, it participated in customer entertainment as alleged, but 
averred its entertainment accorded with industry practice and it 
received partial reimbursement from some of the customers who 
participated in the “outings”. Respondent admitted paying shelf- 
stocking allowances to Ingle’s Markets, Inc., but averred that those 
payments were to meet “equal allowances paid or offered to be 
paid to Ingle’s Markets, Inc., by Gwaltney’s competitors”. Respond- 
ent denied the remaining allegations of the complaint and averred 
various affirmative defenses. 

Pursuant to notice thereof, the oral hearing began on July 18, 
1983, and continued through July 21, 1983. The hearing was recon- 
vened on August 29, 1983, and again on October 5, 1983. Complain- 
ant was represented by Joanne I. Schwartz, Office of the General 
Counsel,‘ United States Department of Agriculture, Washington, 
D.C. 20250. Respondent was represented by Craig D. Walley, Asso- 
ciate General Counsel, ITT Continental Baking Company, Inc., Rye, 
New York 10580. Complainant called 19 witnesses and offered 62 
exhibits. Respondent called two witnesses and offered 14 exhibits. 

At the close of complainant’s case, allegations that respondent’s 
entertainment of its customers had violated the Act were dismissed 
for the reasons stated in the July 26, 1983 ruling on the Motion to 
Dismiss. The remainder of respondent’s Motion to Dismiss was 
denied by that ruling. 

Briefing by the parties was completed on May 11, 1984. 

Upon consideration of the evidence of record, the many briefs 
and arguments by counsel, and proposed findings and conclusions, 
an order is being entered directing respondent to cease and desist 
from engaging in cooperative advertising or other promotional 
plans which are not provided and made available on proportionally 
equal terms to all of its competing customers; and from making 
any payment pursuant to any promotional plan without taking rea- 
sonable measures to assure that promotional services for which the 
payment is made are actually provided. 

Additionally, respondent is assessed a civil penalty of $10,000.00. 


FINDINGS 


1. Respondent ITT Continental Baking Company (“Continental”) 
is a corporation that has its principal business office in Rye, New 
York; its business mailing address is P. O. Box 731, Rye, New York 
10580. Continental is (or was at all times material herein) a wholly 
owned subsidiary of ITT Holdings Inc., which itself is a wholly 
owned subsidiary of International Telephone & Telegraph Corpora- 
tion (ITT). ITT, ITT Holdings Inc., and Continental are each corpo- 
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rations organized and existing under the laws of the State of Dela- 
ware. 

2. In 1970, ITT acquired Gwaltney, Incorporated, a regional 
family owned packer of pork products located in Smithfield, Virgin- 
ia. During 1970, ITT dissolved Gwaltney, Incorporated and re- 
formed the company as one of its wholly owned subsidiary corpora- 
tions, ITT Gwaltney, Inc., also a Delaware corporation. On Decem- 
ber 31, 1979, ITT Gwaltney, Inc., was absorbed by merger into Con- 
tinental, and became a division of Continental, and so remained 
until on or about October 27, 1981, when Continental divested itself 
of the assets of its Gwaltney division by sale to a third party, 
Smithfield Foods, Inc. References hereinafter to “Gwaltney” are to 
the ITT subsidiary, ITT Gwaltney, Inc., or the Gwaltney packing 
division of Continental. 

3. Respondent Continental is now principally engaged in the 
manufacture and wholesale distribution of bakery products and, 
since October 27, 1981, has not engaged in “packer” activities 
within the meaning of the Act. 

4. Under the “Gwaltney” mark, Continental marketed a variety 
of processed pork and other meat products. In general, Gwaltney’s 
meat and meat food products were marketed by its own sales orga- 
nizations to distributors, supermarkets and institutional purchas- 
ers. In 1979, Gwaltney was among the four largest slaughtering 
packers within the eastern seaboard states monitored by the Bed- 
ford Regional Office of the Packers and Stockyards Administration. 

5. Respondent Continental, at all times material herein, until on 
or about October 27, 1981, with respect to the manufacture and 
sale of Gwaltney meat products, was engaged in the business of (1) 
buying livestock in commerce for purposes of slaughter; and (2) 
manufacturing or preparing meats and meat food products for sale 
or shipment in commerce. Respondent Continental, at all times 
material herein, was a packer within the meaning of and subject to 
the provisions of the Act. 

6. Respondent Continental, in the course and conduct of its busi- 
ness as a packer prior to October 27, 1981, was engaged in competi- 
tion with other corporations, partnerships, individuals, or associa- 
tions in the preparation, sale and distribution, in commerce, of 
meat and meat food products. During 1978 and 1979, Continental, 
under the “Gwaltney” mark, competed with Oscar Mayer, Dinner 
Bell, Smithfield, Selecto, Valleydale, Armour, Curtis, Swift, 
Hormel, Carolina Pride, Chatam, Jesse Jones, and Frosty Morn in 
the sale of branded processed pork products to retail food stores in 
North Carolina. 
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7. Retail food stores and chains, including Gwaltney’s food store 
customers, purchase bacon, hams, sausage, frankfurters, lunch 
meats and processed meat products from several suppliers for 
resale to the general public. Most such retail food stores have limit- 
ed floor space for displaying such processed meat products in re- 
frigerated meat cases or shelves. Consequently, suppliers of such 
processed meat products, including Gwaltney, compete with each 
other to obtain from retail food stores and chains favorable space 
allocations for, and placement and display of, their processed meat 
products. In addition, many retail food stores, including many of 
Gwaltney’s retail food store customers, regularly advertise in area 
newspapers and other local media one or more meat products of 
their various suppliers. Gwaltney and other suppliers of meat and 
meat food products also compete with each other to obtain from 
retail food stores the maximum number of advertisements featur- 
ing their own particular branded meat products. 

8.(a) Gwaltney paid to Ingle’s Markets, Inc., a retail food store 
chain operating in western North Carolina, South Carolina, Geor- 
gia and Tennessee, during the period March through December, 
1978, shelf stocking allowances in excess of $12,700. From January, 
1979, through August, 1979, allowances in excess of $13,600 were 
paid. Pursuant to this program, during March, 1978, Ingle’s re- 
ceived an allowance of 40¢ per case; from July through November, 
1978, it received 15¢ per case; and from December, 1978, through 
August, 1979, it received 20¢ per case. Gwaltney did not make 
these or similar payments available on proportionally equal terms 
to all of its retail food customers in competition with Ingle’s. 

(b) Two other packers, Valleydale and Selecto, were making 
payments of 15¢ per case to Ingle’s at that time. Furthermore, Val- 
leydale’s payments continued after August, 1979, when Gwaltney 
ceased making these payments. On the basis of these similar shelf 
stocking payments, as well as the fact that another competitor, 
Oscar Mayer, had, during that time, assigned a salesman to Ingle’s 
virtually full time, respondent has contended that its payments 
were made in a “good faith belief that it had to do so to meet the 
competition of other packers.” 

It is specifically found that the payments were not made in a 
good faith belief to meet competition. Respondent has failed to pro- 
vide proof sufficient to establish that its payments were in response 
to a request by an Ingle’s officer or employee, or the manner in 
which it was communicated, or the efforts respondent took to 
verify the information communicated. 

Furthermore, it is found that the payments were fashioned to 
“beat” rather than “meet” competition. The 40¢ and 20¢ payments 
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by Gwaltney exceeded the 15¢ per case shelf stocking allowances 
paid by two of its competitors, and the functions performed by the 
Oscar Mayer salesman were not shown to have constituted “shelf 
stocking” but rather the typical functions performed by various 
packer salesmen for customer clients. 

9. Gwaltney paid to Byrd’s Food Centers during the period De- 
cember, 1978, and January and February, 1979, allowances in 
excess of $1,200 at the rate of 15¢ per case on all processed meat 
purchased, which were conditioned on the purchase by Byrd’s food 
stores of a minimum of six items of Gwaltney’s processed meats per 
monthly period. These 15¢ per case allowances were specifically 
designated by Gwaltney as “stocking allowances” (Cx. 18, page 4). 

10. Gwaltney paid to Wilson’s Super Markets in excess of $1,820 
pursuant to a program conducted during the period April through 
June, and November, 1979. This program paid Wilson’s 1.5¢ per 
package under the Gwaltney program, which Gwaltney designated 
as being for “distribution and shelf-stocking” (Cx. 22, page 6). 

11. Gwaltney paid to Parker’s Food Stores, Inc., in excess of 
$2,300 pursuant to a program conducted during the period April 
through June, and November, 1979. This program paid Parker’s 
1.5¢ and 2¢ per package pursuant to the program which Gwaltney 
designated as being for “distribution and shelf-stocking” (Cx. 26, 
page 5). 

12. Shelf-stocking is a retailer responsibility performed by em- 
ployees of the retail food store, the Gwaltney customer, and not by 
the packer-seller, Gwaltney. Gwaltney’s shelf-stocking allowance 
payments were made to Ingle’s, Parker’s, Wilson’s and Byrd’s at 
the same time and in addition to allowances for co-op advertising. 
The payments were made on a “per case” or “per package” basis, 
unrelated to the actual cost of stocking the meat case shelves or 
the weight of the case of product purchased. These allowances were 
neither offered nor paid, nor made available on proportionally 
equal terms, to its other retail food store customers, which compet- 
ed with the four chains. Those customers included, during 1978 and 
1979, Colonial Stores-Raleigh Division, Winn Dixie-Raleigh, Food 
Lion, Kroger-Salem, and Harris-Teeter Super Markets. During the 
period in question, Ingle’s maintained stores in Morganton, Shelby, 
and Forest City, where Harris-Teeter also had stores. Parker’s and 
Wilson’s both had stores in Wilmington, in competition with stores 
operated by Harris-Teeter and Winn Dixie-Raleigh. Byrd’s had 
stores in Alamance County, and Chatham County, where it compet- 
ed on a retail level with stores operated by Winn-Dixie, Harris- 
Teeter, Food Lion, and Colonial Big Star. 
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13. Cooperative advertising programs are programs in which the 
packer agrees to accrue monies at an agreed rate as an advertising 
fund to be used to reimburse its retail customer for additional ex- 
penses relating to the packer’s products. 

14. During 1979, respondent Continental, through its Gwaltney 
division, conducted a cooperative advertising program and paid co- 
operative advertising allowances to certain of its customers operat- 
ing retail food store chains, but did not offer such allowances to all 
of its competing customers on proportionally equal terms. 

15.(a) Respondent, during 1979, paid cooperative advertising al- 
lowances to Harris-Teeter Super Markets based on advertising ac- 
cruals of 1¢ per pound, 2¢ per pound, and 3¢ per pound of “main- 
line product purchased”, consisting of bacon, franks, sausages and 
luncheon meats. 

(b) During 1979, Harris-Teeter purchased processed pork prod- 
ucts from Gwaltney, Oscar Mayer, Carolina Pride, Hormel and Se- 
lecto. The Gwaltney brand processed products were availabe at all 
Harris-Teeter stores. 

(c) Gwaltney did not offer the allowances it gave Harris-Teeter 
to all of its competing customers on proportionally equal terms. In 
1979, Harris-Teeter operated retail stores in the North Carolina 
cities of Taylorsville, Morganton, Hickory, Shelby, Fayetteville, 
Gastonia, Statesville, Lexington, Marietta, Charlotte, Southern 
Pines, Wilmington, Chapel Hill, Forest City, Laurinburg, Ardmore, 
Monroe and Concord. The Director of Meat Operations for Harris- 
Teeter testified, and it is found, that its principal competitors in 
1979 were A&P, Winn-Dixie, Food Town, Colonial Big Star, Wil- 
son’s, Parker’s, and Byrd’s. During 1979, Gwaltney’s customers in- 
cluded Parker’s and Wilson’s, which maintained retail stores in 
Wilmington, North Carolina, in direct competition with the Wil- 
mington retail stores of Harris-Teeter, but Parker’s and Wilson’s 
were only allowed advertising allowances of 1¢ per pound of main- 
line product purchased while Harris-Teeter was receiving 2¢ and 
3¢ per pound allowances. During 1979, another Gwaltney customer, 
Ingle’s Market, operated retail stores in direct competition with 
Harris-Teeter in Morganton, Shelby and Forest City, North Caroli- 
na, but was only allowed advertising allowances of 1¢ per pound of 
mainline product while Harris-Teeter was receiving 2¢ and 3¢ per 
pound allowances. 

16.(a) Respondent, during 1978-1979, paid cooperative advertising 
allowances to Winn Dixie-Raleigh Division, based on advertising ac- 
cruals of 5¢ per pound, 3¢ per pound, and 8¢ per pound of “main- 
line product purchased”, consisting of Gwaltney brand sausage, 
franks, chicken bologna and chicken franks. 
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(b) In 1978-1979, Winn Dixie-Raleigh Division, purchased proc- 
essed pork products from Gwaltney, Oscar Mayer, Swift, Armour 
and Hormel. The Gwaltney brand processed products were avail- 
able in all Winn-Dixie stores. 

(c) Gwaltney did not offer the allowances it gave Winn Dixie- 
Raleigh Division to all of its competing customers on proportionally 
equal terms. In 1978-1979, Winn Dixie-Raleigh Division maintained 
retail food stores in the North Carolina cities of Burlington, Shal- 
lotte, Fayetteville, New Bern, Durham, Warsaw, Tarboro, Oxford, 
Dunn, Roanoke Rapids, Sanford, Rocky Mount, Southern Pines, 
Wilmington, Chapel Hill, Lumberton, Raleigh and Goldsboro. The 
Merchandiser for Winn Dixie-Raleigh Division, in 1978-1979, has 
testified, and it is found, that its principal competitors in North 
Carolina during 1978-1979 were A&P, Colonial Big Star, Food 
Town, Wilson’s, Parker’s, and Byrd’s. During 1978-1979, Gwalt- 
ney’s customers included Wilson’s and Parker’s, which maintained 
retail stores in Wilmington, North Carolina, in direct competition 
with the Wilmington retail stores of Winn Dixie-Raleigh Division; 
but Wilson’s and Parker’s were only allowed advertising allow- 
ances of 1¢ per pound of mainline product purchased when Winn 
Dixie-Raleigh Division was receiving 5¢, 3¢, and 8¢ per pound al- 
lowances. 

17.(a) Respondent, during 1978 and 1979, paid cooperative adver- 
tising allowances to Colonial Stores-Raleigh Division, based on ad- 
vertising accruals of 8¢ per pound of “mainline product pur- 
chased,” consisting of bacon, franks, bologna and luncheon meats. 
(Gwaltney also paid Colonial advertising allowances based on ac- 
cruals of 2¢ per pound on “non-mainline product purchased,” but 
inasmuch as no evidence was offered respecting the availability of 
this form of advertising allowance to competing Gwaltney custom- 
ers, no relevant finding may be made in respect to it). 

(b) In 1978-1979, Colonial Stores purchased processed pork 
products from Oscar Mayer, Gwaltney, Curtis and Hormel. The 
Gwaltney brand processed pork products were available for resale 
in all Colonial stores. 

(c) Gwaltney did not offer the 8¢ per pound allowance it gave 
Colonial Stores-Raleigh Division to all of its competing customers 
on proportionally equal terms. In 1978-1979, Colonial maintained 
retail stores in North Carolina in the following cities and towns: 
Fayetteville, Durham, Winston-Salem, Tarboro, Greensboro, Char- 
lotte, Wilmington, Chapel Hill, Reidsville, Lumberton, Roanoke 
Rapids, Laurinburg, Goldsboro and Raleigh. The Regional Meat 
Merchandiser for Colonial Stores testified, and it is found, that in 
1978-1979, its principal competitors in North Carolina on a retail 
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level were Winn Dixie, A&P, Food Town, Parker’s and Wilson’s. 
During 1978-1979, Gwaltney’s customers included Parker’s and 
Wilson’s, which maintained retail stores in Wilmington, North 
Carolina, in direct competition with the Wilmington stores of Colo- 
nial Stores-Raleigh Division, but Parker’s and Wilson’s were only 
allowed advertising allowances of 1¢ per pound of mainline product 
purchased when Colonial Stores-Raleigh Division was receiving an 
8¢ per pound allowance. 

18.(a) Respondent, during 1979, paid cooperative advertising al- 
lowances to Wilson’s, Inc., on the basis of an advertising accrual of 
1¢ per pound of “mainline product purchased”, consisting of the 
full line of Gwaltney brand processed products. 

(b) The evidence of record does not establish that the advertis- 
ing allowances Gwaltney paid to Wilson’s were not available to all 
competing customers on proportionally equal terms. In 1979, Wil- 
son’s maintained retail food stores in Warsaw, Rocky Point, 
Burgaw, Southport and Wilmington, North Carolina. Wilson’s Gen- 
eral Manager testified, and it is found, that Wilson’s principal com- 
petitors in 1979 were Winn Dixie, Big Star, Harris-Teeter and 
Parker’s. All of these competitors, as customers of Gwaltney, were 
paid advertising allowances at rates that often exceeded the rate 
allowed Wilson’s and were never less. 

19.(a) Respondent, during 1979, paid cooperative advertising al- 
lowances to Parker’s Food Stores based on advertising accruals of 
1¢ per pound of “mainline product purchased”, consisting of the 
full line of Gwaltney brand processed products. 

(b) The evidence of record does not establish that the advertis- 
ing allowances Gwaltney paid Parker’s were not available to all 
competing customers on proportionally equal terms. In 1979, Park- 
er’s maintained retail food stores in the North Carolina counties of 
New Hanover (it had a store in Wilmington), Craven and Bruns- 
wick. Parker’s Meat Director testified, and it is found, that Park- 
er’s principal competitors in 1979 were Wilson’s, Winn Dixie, Colo- 
nial Big Star and Harris-Teeter. All of these competitors, as cus- 
tomers of Gwaltney, were paid advertising allowances at rates that 
often exceeded the rate allowed Parker’s and were never less. 

20.(a) Respondent, during 1979, paid advertising allowances to 
Ingle’s Markets, Inc., based on an advertising accrual of 1¢ per 
pound of “mainline product purchased”, consisting of the full line 
of Gwaltney brand processed products. 

(b) The evidence of record does not establish that the advertis- 
ing allowances Gwaltney paid to Ingle’s were not available to all 
competing customers on proportionally equal terms. In 1979, 
Ingle’s Markets maintained retail food stores in Asheville, Morgan- 
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ton, Shelby, Franklin, Marion, Forest City and Hendersonville, 
North Carolina. The Meat Director and Vice President of Ingle’s 
Markets testified, and it is found, that its principal 1979 competi- 
tors in North Carolina were Winn Dixie, Harris-Teeter, A&P and 
Buy Lo. All but the last was a Gwaltney customer. All of these 
competing customers of Gwaltney were paid advertising allowances 
at rates that often exceeded the rate allowed Ingle’s Markets and 
were never less. 

21. Evidence was presented that Kroger-Salem and Food Lion op- 
erated retail stores in various cities of North Carolina and were 
Gwaltney customers that were offered and paid cooperative adver- 
tising allowances by Gwaltney. However, evidence establishing the 
rates of the allowances was inconclusive and complainant’s pro- 
posed findings respecting Kroger-Salem and Food Lion are rejected 
because, without that evidentiary foundation, the proposed findings 
fail to contribute to the resolution of the issue of whether Gwalt- 
ney made its advertising allowances available on a proportionally 
equal basis to all competing customers. 

22. Gwaltney’s market share of processed meats in the State of 
North Carolina as a whole, in 1978-1979, was estimated to be 642% 
or 7%, while Oscar Mayer’s and Armour’s share was estimated to 
be 124%% or 13% each. 

There is no other evidence respecting the market shares of 
Gwaltney’s competitors or its customers. There is no evidence that 
any customer’s or competitor’s market shares changed during 
1978-1979 or that their profits or sales increased or declined. 

There is no evidence respecting the impact of Gwaltney’s prac- 
tices, set forth in the previous findings, on wholesale or retail 
prices. 


RELEVANT STATUTES AND REGULATIONS 


Section 202(a) of the Packers and Stockyards Act (7 U.S.C. 
§ 192(a)), as set forth below: 


Sec. 202. It shall be unlawful with respect to livestock, 
meats, meat food products, livestock products in unmanu- 
factured form, poultry or poultry products for any packer 
or any live poultry dealer or handler to: 


(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device. . . 


Section 2(d) of the Clayton Act, as amended by the Robinson- 
Patman Act (15 U.S.C. § 13(d)), as set forth below: 
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It shall be unlawful for any person engaged in commerce 
to pay or contract for the payment of anything of value to 
or for the benefit of a customer of such person in the 
course of such commerce as compensation or in consider- 
ation for any services or facilities furnished by or through 
such customer in connection with the processing, handling, 
sale, or offering for sale of any products or commodities 
manufactured, sold, or offered for sale by such person, 
unless such payment or consideration is available on pro- 
portionally equal terms to all other customers competing 
in the distribution of such products or commodities. 


Section 203.14 of the Statements of General Policy under the 
Packers and Stockyards Act contained in the Code of Federal Regu- 
lations, Title 9, Chapter 2, Part 203, Section 203.14 (9 CFR § 203.14), 
as set forth below: 


§ 203.14 Statement with respect to advertising allowances 
and other merchandising payments and services. 


(a) The Packers and Stockyards Administration has re- 
ceived complaints during the past several years concerning 
payments made to customers or retailers by packers sub- 
ject to the Packers and Stockyards Act, purportedly for ad- 
vertising allowances and other promotional services. Inves- 
tigations were conducted of these complaints, some of 
which disclosed apparent violations of the provisions of the 
Packers and Stockyards Act. It was found in some cases 
that there was no relationship between the payment made 
and the cost of furnishing the services. The investigations 
further disclosed that the terms of the contract were not 
always complied with in that the payments received by 
customers were not used for the purposes specified. 


(bX1) In view of the importance of this problem in the 
industry, it was determined that a policy statement should 
be issued to provide guidelines for the industry in order to 
assist firms in complying with the provisions of the Pack- 
ers and Stockyards Act. This statement applies to any 
meat packer subject to the Packers and Stockyards Act, 
when such packer either directly or through an interme- 
diary pays for or furnishes services to a customer who 
competes with any other customer in the resale of the 
packer’s products of like grade and quality. 


(2) The following statement of general policy has been 
developed after extensive consultations with members of 
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the trade and represents the views of the Packers and 
Stockyards Administration with respect to the use of ad- 
vertising allowances and other promotional services in con- 
nection with the sale of the packer’s products. 


THE GUIDELINES 


1. Who is a customer? (a) A “customer” is a person who 
buys for resale directly from the packer, or through the 
packer’s agent or broker; and in addition, a customer is 
any buyer of the packer’s product for resale who purchases 
from or through a wholesaler or other intermediate re- 
seller. 


Note: In determining whether a packer has fulfilled his 
obligations toward his customers, the Packers and Stock- 
yards Administration will recognize that there may be 
some exceptions to this general definition of “customer”. 
For example, the purchaser of distress merchandise would 
not be considered a “customer” simply on the basis of such 
purchase. Similarly, a retailer who purchases solely from 
other retailers, or one who makes only sporadic purchases, 
or one who does not regularly sell the packer’s product or 
who is a type of retail outlet not usually selling such prod- 
ucts will not be considered a “customer” of the packer 
unless the packer has been put on notice that such retailer 
is selling his product. 


(b) “Competing customers” are all businesses that com- 
pete in the resale of the packer’s products of like grade 
and quality at the same functional level of distribution, re- 
gardless of whether they purchase direct from the packer 
or through some intermediary. 


Example: A packer sells directly to some independent re- 
tailers, sells to the headquarters of chains and of retailer- 
owned cooperatives, and also sells to wholesalers. The 
direct-buying independent retailers, the headquarters of 
chains and of retailer-owned cooperatives, and the whole- 
salers’ independent retailer customers are customers of 
the packer. Individual retail outlets which are part of the 
chains or members of the retailer-owned cooperatives are 
not customers of the packer. 


2. Definition of services. “Services” are any kind of ad- 
vertising or promotion of a packer’s product, including but 
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not limited to, cooperative advertising, handbills, window 
and floor displays, demonstrators and demonstrations. 


3. Need for a plan. If a packer makes payments or fur- 
nishes services, he should do so under a plan that meets 
several requirements. If there are many competing cus- 
tomers to be considered, or if the plan is at all complex, 
the packer would be well advised to put his plan in writ- 
ing. Briefly, the requirements are: 


(a) The payments or services under the plan should be 
available on proportionally equal terms to all competing 
customers. 


(b) The packer should take action designed to inform all 
of his competing customers of the existence of and essen- 
tial features of the promotion plan in ample time for them 
to take full advantage of it. 


(c) If the basic plan is not functionally available to (i.e., 
suitable for and usable by) some customers competing in 
the resale of the packer’s products of like grade and qual- 
ity with those being furnished payments or services, alter- 
natives that are functionally available should be offered to 
such customers. 


(d) In informing customers of the details of a plan, the 
packer should provide them sufficient information to give 
a clear understanding of the exact terms of the offer, in- 
cluding all alternatives and the conditions upon which 
payment will be made or services furnished. 


(e) The packer should take reasonable precautions to see 
that the services are actually performed and that he is not 
overpaying for them. 


4. Proportionally equal terms. The payments or services 
under the plan should be made available to all competing 
customers on proportionally equal terms. This means that 
payments or services should be proportionalized on some 
basis that is fair to all customers who compete in the 
resale of the packer’s products. No single way to propor- 
tionalize is prescribed, and any method that treats compet- 
ing customers on proportionally equal terms may be used. 
Generally, this can best be done by basing the payments 
made or the services furnished on the dollar volume or on 
the quantity of goods purchased during a specified period. 
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Other methods which are fair to all competing customers 
are also acceptable. 


Example 1: A packer may properly offer to pay a speci- 
fied part (say 50 percent) of the cost of local advertising up 
to an amount equal to a set percentage (such as 5 percent) 
of the dollar volume of purchases during a specified time. 


Example 2: A packer may properly place in reserve for 
each customer a specified amount of money for each unit 
purchased and use it to reimburse those customers for the 
actual cost of their advertising of the packer’s product. 


Example 3: A packer should not select one or a few cus- 
tomers to receive special allowances (e.g., 5 percent of pur- 
chases) to promote his product while making allowances 
available on some lesser basis (e.g., 2 percent of purchases) 
to customers who compete with them. 


Example 4: A packer’s plan should not provide an allow- 
ance on a basis that has rates graduated with the amount 
of goods purchased, as for instance, 1 percent of the first 
$1,000 purchases per month, 2 percent on the second 
$1,000 per month, and 3 percent on all over that. 


Example 5: A packer should not identify or feature one 
or a few customers in his own advertising without making 
the same service available on proportionally equal terms 
to customers competing with the customer or customers. 


Example 6: A packer should not offer to pay a straight 
line rate for advertising if such payment results in a dis- 
crimination between competing customers; e.g., the offer of 
$1 per line for advertising in a newspaper that charges 
competing customers different amounts for the same ad- 
vertising space. 


(The straight line rate for advertising is an acceptable 
method for allocation of advertising funds, if the packer 
offers an alternative to retailers that pays more than the 
lowest newspaper rate which enables small retailers to 
obtain the same percentage of the cost of advertising as 
large retailers. Example: A packer’s straight line rate of 
payment of $1 per line is based on 50 percent of the new- 
paper’s lowest contract rate of $2 per line. The packer 
should offer to pay 50 percent of the newspaper advertis- 
ing cost of the smaller retailers who established by invoice 
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or otherwise that they paid more than the lowest contract 
rate of $2 per line for advertising.) 


Example 7: A packer should not refuse to participate in 
the cost of ads that feature prices other than the packer’s 
suggested prices. (See Item 6.) 


5. Packer’s duty to inform. The packer should take rea- 
sonable action, in good faith, to inform all his competing 
customers of the availability of his promotional program. 
Such notification should include all the relevant details of 
the offer in time to enable customers to make an informed 
judgment whether to participate. In the alternative, such 
notification should include a summary of the essential fea- 
tures and a specific source to contact for further details on 
a specific promotion. Where such one-step notification is 
impracticable, the packer may, in lieu thereof, maintain a 
continuing program of first notifying all competing cus- 
tomers of the types of promotions offered by the packer 
and a specific source for the customer to contact in order 
to receive full and timely notice of all relevant details of 
the packer’s promotions. Such notice should also inform 
all competing customers that the packer offers advertising 
allowances and/or other promotional assistance that are 
usable in a practical business sense by all retailers regard- 
less of size. When a customer indicates his desire to be put 
on the notification list, the packer should keep that cus- 
tomer advised of all promotions available in his area as 
long as the customer so desires. The packer may make the 
required notification by any means he chooses; but in 
order to show later that he gave notice to a certain cus- 
tomer, he is in a better position to do so if it was given in 
writing or a record was prepared at the time of notifica- 
tion showing date, person notified, and contents of notifica- 
tion. 


If more direct methods of notification are impracticable, 
a packer may employ one or more of the following meth- 
ods, the sufficiency of which will depend upon the com- 
plexity of his own distribution system. Different packers 
may find that different notification methods are most ef- 
fective for them. 


(a) The packer may enter into contracts with his whole- 
salers, distributors or other third parties which conform to 
the requirements of item 10, infra. 
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(b) The packer may place appropriate announcements on 
product containers or inside thereof with conspicuous 
notice of such enclosure on the outside. 


(c) The packer may publish notice of the availability and 
essential features of a promotional plan in a publication of 
general distribution in the trade. 


Example 1: A packer has a plan for the retail promotion 
of his products in Philadelphia. Some of his retailing cus- 
tomers purchase directly, and he offers the plan to them. 
Some other Philadelphia retailers purchase his products 
through wholesalers. The packer may use the wholesalers 
to reach the retailing customers who buy through them, 
either by having the wholesalers notify those retailers in 
accordance with item 10 or by using the wholesalers’ cus- 
tomer lists for direct notification by the packer. 


Example 2: A packer has a plan for the retail promotion 
of his products in Kansas City. Some of his retailing cus- 
tomers purchase directly and he offers the plan to them. 
Others purchase his products through wholesalers. The 


packer may satisfy his notification obligations to them by 
undertaking, in good faith, one or more of the following 
measures: 


(a) Placing on a shipping container or a product package 
in time to enable them to participate in the program a 
conspicuous notice of the availability and essential fea- 
tures of his proposals, identifying a specific source for fur- 
ther particulars and details. In lieu of identifying a source 
for further particulars, brochures describing the details of 
the offer may be included in the shipping containers. If it 
is impracticable to include the essential features of the 
proposal on or in the shipping container, the packer may 
substitute in the notice, as stated above, a summary of the 
types of promotions offered (e.g., allowances for advertising 
in newspapers, handbills, or envelope stuffers; allowances 
for radio or television advertising; short term display al- 
lowances, etc.) and a statement that such promotions are 
usable in a practical business sense by all retailers regard- 
less of size. 


(b) Including the materials within the product container, 
if a promotional plan simply consists of providing retailers 
with display materials. 
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(c) Advising customers from accurate and reasonably 
complete mailing lists. 


(d) Placing an announcement of the availability and es- 
sential features of promotional programs, and identifying a 
specific source for further particulars and details, at rea- 
sonable intervals in publications which have general and 
widespread distribution in the trade and which are recog- 
nized in the trade as means by which packers announce 
the availability of such programs. 


Example 3: A packer has a wholesaler-oriented plan di- 
rected to wholesalers distributing his products to retailing 
customers. He should notify all the competing wholesalers 
distributing his products of the availability of this plan, 
but the packer is not required to notify retailing custom- 
ers. 


Example 4: A packer who sells on a direct basis to some 
retailers in an area, and to other retailers in the area 
through wholesalers, has a plan for the promotion of his 
products at the retail level. If the packer directly notifies 


not only all competing direct purchasing retailers but also 
all competingretailers purchasing through the wholesalers 
as to the availability, terms and conditions of the plan, the 
packer is not required to notify his wholesalers. 


Example 5: A packer regularly engages in promotional 
programs and the competing customers include large 
direct purchasing retailers and smaller customers who 
purchase through wholesalers. The packer may encourage, 
but not coerce, the retailer purchasing through a wholesal- 
er to designate a wholesaler as his agent for receiving 
notice of, collecting, and using promotional allowances for 
him. If a wholesaler or other intermediary by written 
agreement with a retailer is actually authorized to collect 
promotional payments from suppliers, the packer may 
assume that notice of and payment under a promotional 
plan to such wholesaler or intermediary constitutes notice 
and payment to the retailer. 


(A packer should not rely on a written agreement au- 
thorizing an intermediary to receive notice of and/or pay- 
ment under a promotional plan for a retailer if the packer 
knows, or should know, that the retailer was coerced into 
signing the agreement. In addition, a packer should 
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assume that an intermediary is not authorized to receive 
notice of and/or payment under a promotional plan for a 
retailer unless there is a written authorization signed by 
such retailer.) 


6. Availability to all competing customers. The plan 
should be such that all types of competing customers may 
participate. It should not be tailored to favor or discrimi- 
nate against a particular customer or class of customers 
but should, in its terms, be usable in a practical business 
sense by all competing customers. This may require offer- 
ing all such customers more than one way to participate in 
the plan or offering alternative terms and conditions to 
customers for whom the basic plan is not usable and suita- 
ble. The packer should not, either expressly or by the way 
the plan operates, eliminate some competing customers, al- 
though he may offer alternative plans designed for differ- 
ent customer classes. If he offers alternative plans, all of 
the plans offered should provide the same proportionate 
equality and the packer should inform competing custom- 
ers of the various alternative plans. 


With respect to promotional plans offered to retailers, 
the packer should insure that his plans or alternatives do 
not bar any competing retailer customers from participa- 
tion whether they purchase directly from him or through 
a wholesaler or other intermediary. 


When a packer, in good faith, offers a basic plan, includ- 
ing alternatives, which is reasonably fair and nondiscrim- 
inatory and refrains from taking any steps which would 
prevent any customer, or class of customers, from partici- 
pating in his program, he shall be deemed to have satisfied 
his obligation to make his plan functionally available to 
all customers, and the failure of any customer or custom- 
ers to participate in the program shall not be deemed to 
place the packer in violation of the provisions of the Pack- 
ers and Stockyards Act. 


Example 1: A packer offers a plan of short term store 
displays ! of varying sizes, including some which are suita- 


1 Allowances that have little or no relationship to cost or approximate cost of the 
service provided by the retailer may be considered to be in violation of section 202 
of the Act, such as an allowance of $1 per case of goods purchased if the retailer 
furnishes a display or provides specific shelf space, or a promotional allowance of 10 

Continued 
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ble for each of his competing customers and at the same 
time are small enough so that each customer may make 
use of the promotion in a practical business sense. The 
plan also calls for uniform, reasonable certification of per- 
formance by the retailer. Because they are reluctant to 
process a reasonable amount of paperwork, some small re- 
tailers do not participate. This fact is not deemed to place 
a packer in violation of Item 6 and he is under no obliga- 
tion to provide additional alternatives. 


Example 2: A packer offers a plan for cooperative adver- 
tising on radio, televison, or in newspapers of general cir- 
culation. Because the purchases of some of his customers 
are too small, this offer is not “functionally available” to 
them. The packer should offer them alternative(s) on pro- 
portionally equal terms that are usable by them and suita- 
ble for their business. 


7. Need to understand terms. In informing customers of 
the details of a plan, the packer should provide them suffi- 
cient information to give a clear understanding of the 
exact terms of the offer, including all alternatives, and the 
conditions upon which payment will be made or services 
furnished. 


percent of purchases during a specific period of time if the retailer places an ad of 
at least 3 column inches in a newspaper. In addition, a customer, subject to the Act, 
that induces such allowances may be proceded against under section 202 of the Act. 
Also, the purchase of display or shelf space, whether directly or by means of so- 
called allowances, may be considered an “unfair practice” in violation of section 202 
of the Act. 

2In order to avoid the tailoring of promotional programs that discriminate 
against particular customers or class of customers, the packer in offering to pay al- 
lowances for newspaper advertising should offer to pay the same percentage of the 
cost of newspaper advertising for all competing customers in a newspaper of the 
customer’s choice, or at least in those newspapers that meet the requirements for 
second class mail privileges. Examples of promotional plans that may discriminate 
against small retailers are: (1) a plan that offers to pay 75 percent of the cost of 
advertising in daily newspapers, which are the regular advertising media of the 
packer’s large or chain store customers, and only 50 percent of the cost of advertis- 
ing in other newspapers that may be used by small retail customers; and (2) a plan 
that pays allowances for advertising in daily newspapers, which are the regular ad- 
vertising media of the packer’s large or chain store customers, but does not pay al- 
lowances for advertising in semi-weekly, weekly, or other newspapers that may be 
desirable to small retail customers, who are offered, as an alternative to advertising 
in daily newspapers, services such as envelope stuffers, handbills, window banners, 
etc. (See item 4.) 
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8. Checking customer’s use of payments. The packer 
should take reasonable precautions to see that services he 
is paying for are furnished and also that he is not overpay- 
ing for them. Moreover, the customer should expend the 
allowance solely for the purpose for which it was given. If 
the packer knows or should know that what he pays or 
furnishes is not being properly used by some customers, 
the improper payments or services should be discontinued. 


A packer who, in good faith, takes reasonable and pru- 
dent measures to verify the performance of his competing 
customers will be deemed to have satisfied his obligations 
under the Act. Also, a packer who, in good faith, concludes 
a promotional agreement with wholesalers or other inter- 
mediaries and who otherwise conforms to the standards of 
Item 10 shall be deemed to have satisfied this obligation. If 
a packer has taken such steps, the fact that a particular 
customer has retained an allowance in excess of the cost, 
or approximate cost if the actual cost is known, of services 
performed by him shall not alone be deemed to place a 
packer in violation of the Act. 


(When customers may have different but closely related 
costs in furnishing services that are difficult to determine, 
such as the cost for distributing coupons from a bulletin 
board or using a window banner, the packer may furnish 
to each customer the same payment if it has a reasonable 
relationship to the cost of providing the service or is not 
grossly in excess thereof.) 


9. Competing customers. The packer is required to pro- 
vide in his plan only for those customers who compete 
with each other in the resale of the packer’s products of 
like grade and quality. Therefore a packer should make 
available to all competing wholesalers any plan providing 
promotional payments or services to wholesalers, and simi- 
larly should make available to all competing retailers any 
plan providing promotional payments or services to retail- 
ers. With these requirements met, a packer can limit the 
area of his promotion. However, this section is not intend- 
ed to deal with the question of a packer’s liability for use 
of an area promotion where the effect may be to injure the 
packer’s competition. 


10. Wholesaler or third party performance of packer’s ob- 
ligations. (a) A packer may, in good faith, enter into writ- 
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ten agreements with intermediaries, such as wholesalers, 
distributors or other third parties, including promoters of 
tripartite promotional plans, which provide that such in- 
termediaries will perform all or part of the packer’s obliga- 
tions under this part. However, the interposition of inter- 
mediaries between the packer and his customers does not 
relieve the packer of his ultimate responsibility of compli- 
ance with the provisions of the Packers and Stockyards 
Act. The packer, in order to demonstrate his good faith 
effort to discharge his obligations under this part, should 
include in any such agreement provisions that the inter- 
mediary will: 

(1) Give notice to the packer’s customers in conformity 
with the standards set forth in items 5 and 7; supra. 


(2) Check customer performance in conformity with the 
standards set forth in item 8; supra. 


(3) Implement the plan in a manner which will insure 
its functional availability to the packer’s customers in con- 
formity with the standards set forth in item 6, supra. (This 


must be done whether the plan is one devised by the 
packer himself or by the intermediary for use by the pack- 
er’s customers.); and 


(4) Provide certification in writing and at reasonable in- 
tervals that the packer’s customers have been and are 
being treated in conformity with the agreement. 


(b) A packer who negotiates such agreements with his 
wholesalers, distributors or third party promoters will be 
considered by the Administration to have justified his 
“good faith” obligations under this section only if he ac- 
companies such agreements with the following supplemen- 
tary measures: At regular intervals the packer takes af- 
firmative steps to verify that his customers are receiving 
the proportionally equal treatment to which they are enti- 
tled by making spot checks designed to reach a representa- 
tive cross section of his customers. Whenever such spot 
checks indicate that the agreements are not being imple- 
mented in such a way that his customers are receiving 
such proportionally equal treatment, the packer takes im- 
mediate steps to expand or to supplement such agreements 
in a manner reasonably designed to eliminate the repeti- 
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tion or continuation of any such discriminations in the 
future. 


(c) Intermediaries, subject to the Packers and Stockyards 
Act, administering promotional assistance programs on 
behalf of a packer may be in violation of the provisions of 
the Packers and Stockyards Act if they have agreed to per- 
form the packer’s obligations under the Act with respect to 
a program which they have represented to be usable and 
suitable for all the packer’s competing customers if it 
should later develop that the program was not offered to 
all or, if offered, was not usable or suitable, or was other- 
wise administered in a discriminatory manner. 


11. Customer’s liability. A customer, subject to the Pack- 
ers and Stockyards Act, who knows, or should know, that 
_ he is receiving payments or services which are not avail- 
able on proportionally equal terms to his competitors en- 
gaged in the resale of the same packer’s products may be 
in violation of the provisions of the Act. Also, customers 
(subject to the Packers and Stockyards Act) that make un- 
authorized deductions from purchase invoices for alleged 


advertising or other promotional allowances may be pro- 
ceeded against under the provisions of the Act. 


Example 1: A customer subject to the Act should not 
induce or receive an allowance in excess of that offered in 
the packer’s advertising plan by billing the packer at 
“vendor rates” or for any other amount in excess of that 
authorized in the packer’s promotion program. 


12. Meeting competition. A packer charged with discrimi- 
nation under the provisions of the Packers and Stockyards 
Act may defend his actions by showing that the payments 
were made or the services were furnished in good faith to 
meet equally high payments made by a competing packer 
to the particular customer, or to meet equivalent services 
furnished by a competing packer to the particular custom- 
er. This defense, however, is subject to important limita- 
tions. For instance, it is insufficient to defend solely on the 
basis that competition in a particular market is very keen, 
requiring that special allowances be given to some custom- 
ers if a packer is “to be competitive”. 


13. Cost justification. It is no defense to a charge of un- 
lawful discrimination in the payment of an allowance or 
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the furnishing of a service for a packer to show that such 
payment or service could be justified through savings in 
the cost of manufacture, sale, or delivery. 


The foregoing are guidelines which set forth the general 
views of the Packers and Stockyards Administration re- 
garding advertising allowances and other merchandising 
payments and services. In a particular situation in which 
the Administrator believes that the Act has been violated 
in connection with such activities, a complaint may be 
issued instituting a formal administrative proceeding 
under the Act. In such a proceeding, the Administrative 
Law Judge or the Judicial Officer of the Department will 
determine, after opportunity for full hearing, whether the 
packer has in fact violated the Packers and Stockyards Act 
and should be ordered to cease and desist from continuing 
such violation. 


(Sec. 202(a), 42 Stat. 161, as amended, 7 U.S.C. 192; sec. 
402, 42 Stat. 168, as amended, 7 U.S.C. 222; sec. 407(a), 42 
Stat. 169, as amended, 7 U.S.C. 228(a); sec. 6(g), 38 Stat. 
721, 15 U.S.C. 46(g)) 


[38 FR 21173, Aug. 6, 1973] 


CONCLUSIONS 


I. Respondent was a Packer Subject to the Act During the Relevant 
Period Alleged in the Complaint and Subject to the Secretary's 
Jurisdiction 


The Secretary has consistently interpreted its authority under 
the Act to include the authority to issue complaints and obtain 
orders against business entities that were engaged in business sub- 
ject to the Act during the relevant period alleged in the complaint, 
notwithstanding their subsequent discontinuance of the regulated 
activity. It is undisputed that the respondent, by and through its 
Gwaltney division, engaged in business as a packer, as defined by 
the Act, during the relevant periods of 1978, 1979 and 1980, as al- 
leged in the complaint. Respondent’s answer as well as the annual 
reports (P&SA-125) submitted by the respondent to the Packers 
and Stockyards Administration admit that the respondent pur- 
chased livestock in interstate commerce for purposes of slaughter 
and that the respondent manufactured and prepared meats and 
meat food products for sale or shipment in commerce. 

For the reasons stated in the attached June 7, 1983, Denial of 
Motion for Summary Judgment, respondent’s sale of the Gwaltney 
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division does not deprive the Secretary of jurisdiction in this pro- 

ceeding. 

IT. Respondent Engaged in Unfair Trade Practices by Paying Pro- 
motional Allowances Which Were Not Available to All Competing 
Customers on Proportionally Equal Terms 


A. Enforcement of Robinson-Patman Act Principles Under Section 
202(a) of The Packers and Stockyards Act 


Section 202(a) of the Packers and Stockyards Act (7 U.S.C. 
§192(a)) makes it “unlawful ...for any packer... to: (a) 
Engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device.” 

Pertinent legislative history shows that Congress intended sec- 
tion 202(a) to be broader in prohibitory scope than pre-existing 
antitrust legislation. (H.R. Rep. No. 77, 67th Cong., lst Sess. 2; 61 
Cong. Rec. 1799-1801, 1805-1806, 1887, 8310). It was understood 
that the Secretary’s authority under section 202(a) was to be more 
extensive than that previously given to the Federal Trade Commis- 
sion or any other government agency (61 Cong. Rec. 1806). 


“A careful study of the bill, will, I am sure, convince one 
that it, and existing laws, give the Secretary of Agricul- 
ture complete inquisitorial, visitorial, supervisory, and reg- 
ulatory power over the packers, stockyards and all activi- 
ties connected therewith; that it is a most comprehensive 
measure and extends farther than any previous law in the 
regulation of private business, in time of peace, except pos- 
sibly the interstate commerce act.” H.R. Rep. No. 77, 67th 
Cong., 1st Sess. 2 (1921). 


The principal Congressional motive for enacting section 202(a) 
was considered by the Seventh Circuit in Armour & Co. v. United 
States, 402 F.2d 712, 721 (7th Cir. 1968): 


“The main Congressional motivation was not the deficient 
reach of the Sherman, Clayton, Interstate Commerce Com- 
mission and Federal Trade Commission Acts, but the felt 
need for specialized regulation of the many-tiered packing 
industry, with its unique problems arising from marketing 
and distributing livestock and poultry, including all the 
complications arising from packer ownership of stockyards. 
That is why the Department of Agriculture, with its ex- 
pected expertise, was chosen as the overseer of this indus- 
try.” 
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As finally enacted, section 202(a) of the Packers and Stockyards 
Act includes within its scope every trade practice which is an 
“unfair method of competition” under §5 of the Federal Trade 
Commission Act or is prohibited by the Clayton Act and is more 
extensive in language and application than either of the other stat- 
utes. 

The broad reach of the Packers and Stockyards Act has been re- 
peatedly recognized and confirmed by the Courts. Armour & Co., 
supra, 722; Wilson & Co. v. Benson, 286 F.2d 891, 895 (7th Cir. 
1961); Swift & Co. v. United States, 308 F.2d 849, 853 (7th Cir. 1962); 
Swift & Co. v. United States, 393 F.2d 247, 253 (7th Cir. 1968). As 
stated in Armour, supra, at 717: 


. . . The Secretary of Agriculture has broad powers under 
Section 202(a) with regard to trade practices which are 
“unfair” in that they conflict with the basic policies of the 
various antitrust statutes, even though the practices may 
not actually violate those statutes. Cf. Federal Trade Com- 
mission v. Brown Shoe Co., 384 U.S. 316, 321, 86 S. Ct. 
1501, 16 L.Ed 2d 587. 


The reasonable and accepted practice in applying the principles 


of the Robinson-Patman Act through enforcement actions under 
other statutes is to apply them in conformity with the standards 
developed in Robinson-Patman Act cases. See Grand Union Compa- 
ny Vv. F.T.C., 300 F.2d 92, 99 (2d Cir. 1962). 

The Second Circuit in Armour, supra, at 722, specifically held 
that when the Secretary acts under section 202(a) “to take care of 
the types of anti-competitive practices properly deemed ‘unfair’ by 
the Federal Trade Commission,” he is bound to observe “the gener- 
al outline of long-time antitrust policy”. 

The Armour case, however, is relied upon by respondent as au- 
thority for the dismissal of the instant proceeding on the basis of 
the absence of evidence of predatory intent or likelihood of com- 
petitive injury. 

Unquestionably, the lack of such evidence in Armour was the 
ground upon which the Court set aside the Secretary’s order 
against a packer’s offer of coupon refunds to consumers in promo- 
tion of a new product. The court stated, at 717, “normally the twin 
solvents” employed by the antitrust laws, “for determining when 
the boundaries of fair competition have been exceeded are the ex- 
istence of predatory intent and the likelihood of injury to competi- 
tion”. However, as will be demonstrated, infra, that is not the prac- 
tice when violations of section 2(d) of the Robinson-Patman Act are 
in issue, and a fair reading of Armour leads to the conclusion that 
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the Court was not attempting to hold the Secretary to a more re- 
stricted standard than the one which applies to other agencies. 
Rather, it sought to have him apply section 202(a) in harmony with 
“the general outline of long-time antitrust policy.” Armour, supra, 
at 722. 

The Federal Trade Commission and reviewing courts hold section 
2(d) Robinson-Patman Act type violations to be per se violations not 
requiring proof of predatory intent or competitive injury. See 
Grand Union Company, supra, and F.T.C. v. Simplicity Pattern Co., 
360 U.S. 55, 64-71 (1959). 

In the seminal Grand Union case, the Federal Trade Commission 
accused a buyer of violating Section 5 of the Federal Trade Com- 
mission Act by knowingly inducing sellers to grant it discriminato- 
ry promotional allowances. Section 2(d) of the Robinson-Patman 
Act prohibits sellers from granting such allowances. Section 2(f) of 
the Robinson-Patman Act condemns a buyer who induces discrimi- 
natory prices, but does not mention promotional allowances. The 
Federal Trade Commission had held that Grand Union’s conduct 
violated Section 5 because it contravened the “spirit” of section 
2(d), despite its language seemingly limiting its application to “sell- 


ers”. The Second Circuit agreed, based on the purpose and policy of 
Section 5, Grand Union Company, supra, at 98. 


Nor can we accept the notion that the Commission is 
here legislating a “new antitrust prohibition”. . . . Juris- 
diction, perhaps, has been expanded from the technical 
confines of § 2(d), but only fully to realize the basic policy 
of the Robinson-Patman Act, which was to prevent the 
abuse of buying power. 


The court then held that since section 2(d) defined an offense 
that was per se illegal, it was appropriate for the Commission to 
employ section 5 against a buyer without any showing that the 
practice injured competition in fact. 

It is now well established that the Federal Trade Commission is 
not precluded from taking action under the Federal Trade Commis- 
sion Act to sanction a Robinson-Patman Act type of violation. 
Grand Union Company, supra; American News Co. v. F.T.C., 300 
F.2d 104 (2d Cir. 1962); and Alterman Foods, Inc. v. F.T.C., 497 F.2d 
993 (5th Cir. 1974). 

It is similarly well established that the Secretary of Agriculture 
is not precluded from taking action under the Packers and Stock- 
yards Act in respect to such violations. See Armour & Co. v. United 
States, supra. See also, Wilson & Co. v. Benson, supra, at 896: 
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The broad language of section 202(a) would cover activities 
proscribed by section 2(a) of the Clayton Act. We do not 
think the fact that Wilson’s price-cutting program might 
have been a violation under some other Congressional en- 
actment in any way destroys the authority of the Secre- 
tary of Agriculture in entering . . . an order under the 
Packers and Stockyards Act... . 


Arguments made by respondent that the Secretary may not en- 
force principles embodied in the Robinson-Patman Act must there- 
fore be rejected. We must likewise reject respondent’s argument 
that the Robinson-Patman Act’s enactment subsequent to the Pack- 
ers and Stockyards Act precludes the Secretary from enforcing its 
proscriptions. See Wilson, supra, at 895: 


The language in section 202(a) includes practices which 
might be a violation of section 2(a) of the Clayton Act, as 
amended by the Robinson-Patman Act. 


B. Application of Robinson-Patman Act Standards to Respondent's 
Merchandising Practices 


The Robinson-Patman Act sought to remedy the disparity in bar- 
gaining power in buying supplies that chain grocery stores had 
over independents. 


Extensive investigation had shown that chain grocery 
stores were able to secure favored pricing treatment from 
suppliers by virtue of their large-volume purchases. Price 
reductions to chain stores were reflected in a lower retail 
price to the consumer. The independent grocery stores 
were thus placed in an unfavorable competitive position. 
In the marketplace the consumer naturally turned to the 
lower-priced goods-sold by the chain stores. Kintner, An 
Antitrust Primer, 2d Ed., 1973 Macmillan, at 60. 


The Robinson-Patman Act addresses this problem through crimi- 
nal prohibitions contained in its section 3 and through the civil 
prohibitions contained in six paragraphs of its section 1, which 
amends section 2 of the Clayton Act: 


Section 2a) prohibits sellers from discriminating in price. 


Section 2(b) upon a prima facie case of discrimination 
being established, places the burden of showing justifica- 
tion on the one defending the violation charged. A seller 
may rebut the prima facie case by showing his lower price 
or the services or facilities he furnished was made in good 
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faith to meet a competitor’s equally low price, services or 
facilities. 


Section 2c) prohibits the payment and acceptance of any 
brokerage fee, commission or equivalent by a seller to a 
buyer or a buyer’s agent. 


Section 2(d) prohibits a seller from granting allowances to 
buyers unless made available to other competing buyers on 
proportionally equal terms. 


Section 2e) prohibits a seller from granting services and 
facilities to a buyer unless made available to other compet- 
ing buyers on proportionally equal terms. 


Section 2f) prohibits buyers from knowingly receiving 
price discriminations declared unlawful in Section 2(a). 


Section 2(d) was fashioned by Congress to reach discriminations 
disguised as promotional allowances: 


Still another favored medium for the granting of oppres- 
sive discriminations is found in the practice of large buyer 
customers to demand, and of their sellers to grant, special 
allowances in purported payment of advertising and other 
sales promotional services, which the customer agrees to 
render with reference to the seller’s products, or some- 
times with reference to his business generally. Such an al- 
lowance becomes unjust when the service is not rendered 
as agreed and paid for, or when, if rendered, the payment 
is grossly in excess of its value, or when in any case the 
customer is deriving from it equal benefit to his own busi- 
ness and is thus enabled to shift to his vendor substantial 
portions of his own advertising cost, while his smaller com- 
petitor, unable to command such allowances, cannot do so. 
S. Rep. No. 1502, 74th Cong., 2d Sess. 7 (1936); and H.R. 
Rep. No. 2287, 74th Cong., 2d Sess. 15-16 (1936). 


The various elements differentiating Section 2(d) and 2(e) actions 
from those brought under Section 2(a) were succinctly stated in 
Herbert R. Gibson, Sr., 95 F.T.C. 553 (1980), at 725-726, aff'd, 682 
F.2d 554 (5th Cir. 1982), cert. denied, 460 U.S. 1068 (1983): 


Two features differentiate Sections 2(d) and 2(e) from the 
provisions of Section 2(a). The first is that the seller must 
either provide “services or facilities’ or make payment in 
consideration of “services or facilities furnished by or 
through the customer.” It has been held that the service 
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or payment at issue must be promotional in nature, such 
as for advertising. See P. Lorillard Co. v. FTC, 267 F.2d 
439, 443 (8d Cir.), cert. denied, 361 U.S. 923 (1959). The 
second is that the payment made or service rendered must 
be in connection with the “processing, handling, sale, or of- 
fering for sale” of a product by the customer, i.e., it must 
bear a nexus to the resale or preparation for resale by the 
retailer. See Rutledge v. Electric Hose & Rubber Co., 511 
F.2d 668, 678 (9th Cir. 1975). If these conditions can be 
met, the plaintiff may take advantage of Sections 2(d) and 
2(e), which carry an easier standard of proof than does Sec- 
tion 2(a). Under Section 2(a), price discrimination is lawful, 
unless it may substantially lessen or injure competition 
and, inter alia, it is neither cost-justified, nor undertaken 
to meet competition. Sections 2(d) and 2(e) require no 
showing of competitive effect, nor do they allow resort to 
Section 2(a) statutory defenses, save perhaps the “meeting 
competition” defense. See E. Kintner, A Robinson-Patman 
Primer 270-72 (2d ed. 1979); Exquisite Form Brassiere, Inc. 
v. FTC, 301 F.2d 499 (D.C. Cir. 1961), cert. denied, 369 U.S. 
888 (1962); but see Henry Rosenfeld, Inc., 52 F.T.C. 1585 


(1956). Thus, Sections 2(d) and 2(e) “create a legal premium 
for the FTC or other plaintiffs to ease their evidentiary 
burdens”. F. Rowe, Price Discrimination Under the Robin- 
son-Patman Act 372 (1964). 


The traditional use of Sections 2(d) and 2(e) has been in 
the realm of cooperative promotional arrangements. See 
FTC v. [T|\Fred Meyer, Inc., 390 U.S. 341 (1968). In the clas- 
sic Section 2(d) and 2(e) case, a manufacturer has compen- 
sated a high volume retailer via a discriminatory plan, 
sometimes in an amount far in excess of that retailer’s 
actual promotional costs, and in so doing has utilized a 
scheme not realistically available to small retailers. In ad- 
dition, the manufacturer often rebates a “promotional al- 
lowance” to a retailer in an amount tied to the number of 
units resold by the retailer to the public, but not linked to 
the retailer’s actual promotional expenditures. Plainly, 
such a transaction is in connection with a resale and 
within the ambit of Sections 2(d) and 2e). Similarly, 
making employees available or arranging with a third 
party to furnish personnel for purposes of performing 
work for a customer would also come within Sections 2(d) 
and 2e). FTC Guides for Advertising Allowances and 
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Other Merchandising Payments and Services, 16 CFR 
240.7, example 6 (1980). 


A particular practice may be violative of both Section 2(a) and 
Section 2(d) of the Act. See Vivino Macaroni Co. v. F.T.C., 411 F.2d 
255, 258 (8rd Cir. 1969). But, as noted in Gibson, supra, there is a 
lesser evidentiary burden for an agency or plaintiff when it evokes 
Sections 2(d) or 2(e) instead of Section 2(a). 

This case concerns the complaint’s allegations that ITT Conti- 
nental-Gwaltney division paid promotional allowances to various of 
its customers which were not made proportionally available to com- 
peting customers. 

The promotional allowances were of two types: ‘“‘shelf stocking al- 
lowances” and “cooperative advertising allowances”. 

In respect to the shelf stocking allowances ITT Continental- 
Gwaltney division provided Ingles’s markets, respondent has as- 
serted in its defense that it was “meeting competition”. A ‘meeting 
competition” defense may be asserted against a Section 2(d) Robin- 
son-Patman Act violation. See Continental Baking Co., 63 F.T.C. 
2071, 2163 (1963); J. A. Folger & Co., 61 F.T.C. 1166 (1962); Gibson, 
supra; Exquisite Form Brassiere, Inc. v. F.T.C., 301 F.2d 499 (D.C. 
Cir. 1961), cert. denied, 369 U.S. 888 (1962); Shulton, Inc. v. F.T.C., 
305 F.2d 36 (7th Cir. 1962). 

However, a defendant who asserts his defense has the burden of 
proving that the discriminatory promotional allowance was made 
in “good faith” to “meet” rather than “beat” the competition. See 
Viviano Macaroni Co. v. F.T.C., supra; F.T.C. v. A. E. Staley Mfg. 
Co., 324 U.S. 746, 758-760 (1945); United States v. United States 
Gypsum Co., 438 U.S. 422, 454-59 (1978). See also H. R. Rep. No. 
2287, 74th Cong., 2d Sess. 16 (1936): 


“This proviso represents a contraction of an exemption 
now contained in Section 2 of the Clayton Act which per- 
mits discriminations without limit where made in good 
faith to meet competition. It should be noted that while 
the seller is permitted to meet local competition, it does 
not permit him to cut local prices until his competitor has 
first offered lower prices, and then he can go no further 
than to meet those prices. If he goes further, he must do so 
likewise with all his other customers, or make himself 
liable to all of the penalties of the act, including treble 
damages. In other words, the proviso permits the seller to 
meet the price actually previously offered by a local com- 
petitor. It permits him to go no further.” 
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The respondent’s first shelf stocking allowance to Ingle’s was 
paid at more than twice the rate used by its competitors. Although 
an equivalent rate for this allowance was later made applicable for 
a five-month period, the rate was subsequently raised and re- 
mained higher than the rate employed by its competitors for the 
nine months of December, 1978, through August, 1979. 

Inasmuch as the shelf stocking allowances ITT Continental- 
Gwaltney division provided to Ingle’s were usually higher than 
those provided by competitors, and their payment was revealed by 
the evidence to be part of an aggressive sales promotion program 
by Continental designed not merely to meet but to beat the compe- 
tition, respondent has failed to sustain the burden of proof required 
to establish its “good faith,” which is the benchmark of this de- 
fense. See Falls City Industries v. Vanco Beverage, Inc., 103 S. Ct. 
1282, 1290-1291 (1983), and United States Gypsum Co., supra. As 
stated in Falls City Industries, supra, at 1296-1297: 


“A response that is not reasonably tailored to the competi- 
tive situation as known to the buyer, or one that is based 
on inadequate verification, would not meet the standard of 
good faith.” 


Respondent has also contended that the shelf stocking allow- 
ances were not promotional in nature so as to be subject to Section 
2(d) of the Robinson-Patman Act. This argument is also unavailing. 
Analysis of these allowances shows they were paid for the stocking 
of meat display cases in customer stores ostensibly to promote the 
resale of Continental’s products by having an attractive, favorable 
shelf display to advertise the brand name of its products and help 
induce consumer purchases. See P. Lorillard Co. v. F.T.C., 267 F.2d 
439, 433 (8rd Cir.), cert. denied, 361 U.S. 928 (1959); Rutledge v. 
Electric Hose and Rubber Co., 511 F.2d 668, 678 (9th Cir. 1975). 

Respondent has also challenged that the allowances it gave to 
Byrd’s Food Centers were promotional allowances subject to the re- 
quirements of Section 2(d) of the Robinson-Patman Act. Respondent 
asserts that these allowances were in fact merely “introductory al- 
lowances” which “did not require any promotional performance by 
the customer”. However, its 15¢ per case allowances to Byrd’s Food 
Centers were specifically designated by Gwaltney as “stocking al- 
lowances”. An essential objective of Section 2(d) of the Robinson- 
Patman Act is to eliminate disguised price discriminations and, in- 
asmuch as the respondent chose to label the 15¢ per case deduction 
as a stocking allowance, it cannot now defend against this action 
on the basis that it had falsely masked a pricing discount. See 
American News Co. v. F.T.C., 300 F.2d 104, 108-109 (2d Cir. 1962). 
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The case respondent cites as authority for exempting introductory 
offers, Interstate Cigar Co. v. Sterling Drug, Inc., 655 F.2d 29 (2d 
Cir. 1981), concerned a discriminatory pricing practice under Sec- 
tion 2(a) of the Robinson-Patman Act, and has no application to a 
Section 2(d) violation. 

The evidence establishes that various of the shelf stocking allow- 
ances and cooperative advertising allowances offered by ITT Conti- 
nental-Gwaltney division to selected customers were not made pro- 
portionally available to competing customers. In making this deter- 
mination, competition was analyzed in accordance with geographic 
considerations appropriate to chain store customers of a supplier of 
branded food products. The three other factors necessary to deter- 
mine competition—functional, product and temporal—-were all 
clearly established and are not at issue. 

Respondent has argued that the State of North Carolina may be 
divided into distinct marketing areas and that it made identical 
programs available to customers in accordance with the North 
Carolina area in which a customer had the major impact. But that 
is insufficient under pertinent case law. See Tri-Valley Packing 
Ass’n. v. F.T.C., 319 F.2d 694, 708-709 (9th Cir. 1964), after remand, 
411 F.2d 98 (9th Cir.), cert. denied, 396 U.S. 929 (1969); Flotill Prod- 
ucts, Inc. v. F.T.C., 358 F.2d 224, 231-32 (9th Cir. 1966). Although a 
supplier may limit the area of a promotion and avoid adverse con- 
sequences under Section 2(d), it may not conduct a cooperative pro- 
motional arrangement which, as is the case here, is not made avail- 
able to each competing chain store customer which has an outlet in 
the same city as a favored customer. On the other hand, we have 
not adopted a standard proposed by complainant that would have 
required identical promotional programs to have been made avail- 
able to all of respondent’s retailer customers within the State of 
North Carolina regardless of the location of their individual stores 
within the State: 


“Two customers . . . are in geographic competition if they 
vie for customers in the same locale.” Shniderman, Price 
Discrimination in Perspective (1977) at 72. 


The evidence in this case not only establishes that various of re- 
spondent’s promotional allowances were not made available to all 
of its retailer customers with outlets in Wilmington and other 
North Carolina cities, but direct testimony by respondent’s custom- 
ers has identified specific customers who were unfavored as princi- 
pal competitors of its other’ customers who were granted allow- 
ances discriminating in their favor. 
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Complainant did not prove all of the allegations of the complaint. 
Specifically, the cooperative advertising allowances made available 
to Wilson’s, Parker’s, and Ingle’s were not shown to have been paid 
at rates not available to other customers of respondent in competi- 
tion with those retailers. So, too, the evidence in respect to Kroger- 
Salem and Food Lion was inconclusive on the issue of the availabil- 
ity of proportionally equal advertising allowances to all competing 
customers. 

Nevertheless, complainant has proven respondent’s payment of 
discriminating shelf stocking allowances to four of its customers: 
Ingle’s, Byrd’s, Wilson’s, and Parker’s, and the payment of coopera- 
tive advertising allowances at discriminating rates to three of its 
customers: Harris-Teeter, Winn Dixie-Raleigh Division, and Coloni- 
al Stores-Raleigh Division. 

Respondent failed to counter this evidence with any of its own to 
show it made proportionally equivalent allowances to its competing 
customers who were paid nothing or at lower rates than those who 
were favored. Discrimination in these circumstances is inferable 
and is concluded to have been proven: 


“(Proof that the special allowance was paid to Weingarten 
and one other chain, and that it was not paid to other cus- 
tomers, sufficed to shift the burden of producing evidence 
of ‘availability’ to respondent and thus to permit the Com- 
mission to draw an inference from the weakness of the evi- 
dence offered to sustain it.” Vanity Fair Paper Mills, Inc. 
v. F.T.C., 311 F.2d 480, 486 (2d Cir. 1962). 


III. Respondent Should Be Made Subject to a Cease and Desist 
Order and Assessed a Civil Penalty 


These proven violations require the entry of an appropriate cease 
and desist order. As stated earlier in the attached Denial of Motion 
for Summary Judgment of June 7, 1983: 


“The Secretary has consistently interpreted its authority 
under the Act to include the authority to issue complaints 
and obtain orders against persons who were engaged in 
business as packers during the relevant period alleged in 
the complaint, notwithstanding any subsequent discontinu- 
ance of regulated activity by such persons. The order that 
the Secretary seeks in this proceeding is in keeping with 
other entered by the Secretary where the activity that was 
the subject of the complaint had ceased. In re: DeJong 
Packing Co., 36 Agric. Dec. 1181, 1218-1222 (1977); In re: 
Raskin Packing Co., 37 Agric. Dec. 1890, 1895 (1978). Re- 
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spondent is not a dissolved corporation; it is capable of re- 
entering the packing business at any time and resuming 
prior conduct. A cease and desist order issued against the 
respondent, and the assessment of an appropriate civil 
penalty, is within the Secretary’s discretion to fashion ad- 
ministrative remedies to prevent repetition of unfair and 
unlawful trade practices by the respondent or other poten- 
tial violators.” 


Inasmuch as respondent offered and paid the discriminating pro- 
motional allowances in 1978-1979 in direct conflict with the ex- 
press policy of the Department contained in the regulations issued 
and published on August 6, 1973 (9 CFR § 203.14 and 38 FR 21173), 
they must be concluded to be willful in nature. Their willful nature 
warrants the imposition of the $10,000.00 civil penalty requested by 
complainant. 

Accordingly, the following order shall be entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
I. Discriminatory Allowances 


A. Predatory Intent or Likelihood of Injury Not Required 


Respondent contends on appeal that a practice cannot be 
“unfair” under the Packers and Stockyards Act unless there is a 
showing of predatory intent, competitive injury, or likelihood of 
injury. 

The Department has consistently taken the position that in order 
to prove that a practice is “unfair” under §§ 202(a) (7 U.S.C. 
§ 192(a)) or 312(a) (7 U.S.C. § 213(a)) of the Act, it is not necessary to 
prove predatory intent, competitive injury, or likelihood of injury; 
and that it is the Department’s duty to stop unlawful practices in 
their incipiency prior to actual injury.* 

A contrary view has been expressed in only four atypical cases, 
one in the Seventh Circuit and three in the Ninth Circuit. 


3 E.g., In re Farrow, 42 Agric. Dec. ___ (Sept. 21, 1983), appeal docketed, No. 83- 
2548 (8th Cir. Nov. 18, 1983); In re Walti, Schilling & Co., 39 Agric. Dec. 119, 149-50 
(1978); In re Hines, 35 Agric. Dec. 113, 123-24 (1976); In re Central Coast Meats, Inc., 
33 Agric. Dec. 117, 161-76 (1974), rev'd, 541 F.2d 1325 (9th Cir. 1976) (2-1 decision); 
and see Swift & Co. v. United States, 393 F.2d 247, 253 (7th Cir. 1968); Bowman v. 
USDA, 363 F.2d 81, 85 (5th Cir. 1966); Wilson & Co. v. Benson, 286 F.2d 891, 895 (7th 
Cir. 1961); Hyatt v. United States, 276 F.2d 308, 312 (10th Cir. 1960); Daniels v. 
United States, 242 F.2d 39, 41-42 (7th Cir.), cert. denied, 354 U.S. 939 (1957); cf: FTC 
v. Texaco, Inc., 393 U.S. 228, 225-26 (1968); FTC v. Motion Picture Adv. Co., 344 US. 
392, 394-95 (1953); and Corn Prods. Refining Co. v. FTC, 324 U.S. 726, 738 (1945) (in- 
volving incipiency doctrine under FTC Act). 
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In Armour & Co. v. United States, 402 F.2d 712, 717-23 (7th Cir. 
1968), involving coupon rebates to ultimate consumers on bacon 
packages, the Seventh Circuit held that the evidence must show 
either predatory intent or that the coupon practice was likely to 
result in injury to competition to be in violation of § 202(a). 

In Central Coast Meats, Inc. v. USDA, 541 F.2d 1825, 13827 (9th 
Cir. 1976) (2-1 decision), in which the Department contended that a 
packer engaged in an “unfair” practice by being a packer and a 
dealer, the Ninth Circuit questioned the Secretary’s argument that 
“actual injury need not be shown and that § 202(a) may be used to 
uproot unfair practices in their incipiency”. The court held that 
“the Secretary must show that the conduct in question [packer- 
dealing] is likely to produce the sort of injury the Act is designed to 
prevent” (id.). 

In Corona Livestock Auction, Inc. v. USDA, 607 F.2d 811, 814 (9th 
Cir. 1979), in which the Department contended that a unique 
method of conducting a livestock sale was “unfair” because live- 
stock buyers present at the sale were not permitted to bid on live- 
stock, but could only accept or reject a predetermined price set by 
the salesman, who rotated the opportunity to accept or reject the 
price among the potential buyers, the Ninth Circuit repeated that 
the Central Coast case requires the agency to establish that a par- 
ticular practice is “likely to produce the sort of injury the Act is 
designed to prevent”. 

Finally, in DeJong Packing Co. v. USDA, 618 F.2d 1329, 1336-37 
(9th Cir.) (2-1 decision), cert. denied, 449 U.S. 1061 (1980), in affirm- 
ing the Department’s position that a group boycott of a livestock 
auction market by meat packers was an “unfair” practice, the 
Ninth Circuit held that the agency must show a “reasonable likeli- 
hood” of an undue restraint of competition.* 

The Department does not agree with the decisions in the Central 
Coast, Corona, and Armour cases, and adheres to its consistent 
policy set forth above. 


* In Swift & Co. v. United States, 317 F.2d 58, 56 (7th Cir. 1968), the Judicial Offi- 
cer had held that proof of injury to competition, as required by § 2(a) of the Clayton 
Act, as amended by the Robinson-Patman Act, was unnecessary to establish a viola- 
tion of § 202(a) of the Packers and Stockyards Act. The court, however, did not 
decide whether that conclusion is correct “since it found that the point is academic” 
(id.). 

5 See In re Farrow, 42 Agric. Dec. ___ (Sept. 21, 1983), appeal docketed, No. 83- 
2548 (8th Cir. Nov. 18, 1983); Western Iowa Farms Co. v. Sioux City Stock Yards, 38 
Agric. Dec. 1296, 1322 n.12 (1979), aff'd, 629 F.2d 502 (8th Cir. 1980) (2-1 decision); In 
re Sterling Colo. Beef Co., 35 Agric. Dec. 1599, 1602 (1976) (ruling on certified ques- 
tions), final decision, 39 Agric. Dec. 184 (1980), appeal dismissed, No. 80-1298 (10th 

Continued 
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However, even if the cases requiring proof of likelihood of com- 
petitive injury were to be followed, they should only be followed in 
the same types of cases in which the holdings were made. Holdings 
in all cases should be confined and limited to the facts under con- 
sideration when the expressions relied upon were made, and should 
not be extended to cases where the facts are essentially different. 
“It is a maxim, not to be disregarded, that general expressions, in 
every opinion, are to be taken in connection with the case in which 
those expressions are used”. Cohens v. Virginia, 6 Wheat. 264, 399 
(1821). That principle was applied in Humphrey’s Executor v. 
United States, 295 U.S. 602, 626-27 (1935), with respect to the deci- 
sion in Myers v. United States, 272 U.S. 52 (1926), in which it is said 
that the numerous expressions in the Myers case beyond the 
“narrow point actually decided” do not come within the rule of 
stare decisis (295 U.S. at 626). Again the principle was followed in 
Osaka Shosen Kaisha Line v. United States, 300 U.S. 102-04 (1937), 
with respect to the prior decision in Taylor v. United States, 207 
US. 120, 124-25 (1907). 

Many types of practices have been held to be “unfair” under the 
Packers and Stockyards Act without any proof of predatory intent 
or likelihood of injury. For example, it is an “unfair” practice for a 
livestock market agency to engage in business without a bond irre- 
spective of any likelihood of injury. E.g., In re Hoth, 36 Agric. Dec. 
1812, 1817-19 (1977). In Hoth, the livestock market agency contend- 
ed that there was no need for him to have a bond since he bought 
livestock only for a large packing company, which was bonded, and 
he operated only with the packer’s funds and paid for all livestock 
with checks drawn on the packer. There was no real “likelihood” 
of injury there, but the market agercy’s practice of operating with- 
out his own bond was, nonetheless, held to be an “unfair” practice. 

Similarly, it is an unfair practice for a livestock auction market 
to fail to properly maintain a Custodial Account for Shippers’ Pro- 
ceeds irrespective of any likelihood of injury.* In custodial account 


Cir. Aug. 11, 1980); In re Central Coast Meats, Inc., 33 Agric. Dec. 117, 171-77 (1974), 
rev'd, 540 F.2d 1325 (9th Cir. 1976) (2-1 decision). 

6 In re Powell, 41 Agric. Dec. 1854, 1861 (1982); Hyatt v. United States, 276 F.2d 
308, 309-13 (10th Cir. 1960); Daniels v. United States, 242 F.2d 39, 41-42 (7th Cir.), 
cert. denied, 354 U.S. 939 (1957); United States v. Donahue Bros., Inc., 59 F.2d 1019, 
1020-23 (8th Cir. 1932); In re Roseth, 39 Agric. Dec. 28, 36 (1980), aff'd per curiam, 
No. 80-1156 (8th Cir. Oct. 1, 1980); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 
310-11, aff'd mem., 582 F.2d 39 (5th Cir. 1978); In re Sechrist Sales Co., 36 Agric. 
Dec. 665, 667, 673 (1977); In re Hardy, 33 Agric. Dec. 1383, 1398-1406 (1974); In re 
Miller, 33 Agric. Dec. 53, 59-62, aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974); In re 
Bowman, 23 Agric. Dec. 1065, 1068-71 (1964); In re Bowman, 23 Agric. Dec. 1074, 
1086-87 (1964), aff'd, 363 F.2d 81, 85-86 (5th Cir. 1966). 
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violation cases, the Department has never been required to prove a 
likelihood of injury, and in most cases, the Department would be 
unable to prove such likelihood. As stated in Campbell, “The Pack- 
ers and Stockyards Act Regulatory Program,” in 1 Davidson, Agri- 
cultural Law (1981) at 282: 


The fact that no one suffered from a particular custodial 
account shortage is no defense, since it is the duty of the 
Packers and Stockyards agency to prevent potential injury 
by stopping unlawful practices in their incipiency. Howev- 
er, if the likelihood of injury test as applied in some judi- 
cial decisions were applied to custodial account violations, 
most of the complaints filed alleging custodial account vio- 
lations would be dismissed. Rarely would it be possible to 
prove that injury would likely result from a particular cus- 
todial account shortage. Usually there would be a reasona- 
ble expectation that the time lag between the writing and 
cashing of the checks would prevent a default. Frequently 
there would be a line of credit from the bank. Almost 
always there would be a bond that could be relied on to 
cover part of any losses. 


The most that could be shown is that if all or many of 
the market agencies selling livestock generally had custo- 
dial account shortages, there would be a likelihood that 
some of them would result in injury. Accordingly, it is the 
department’s position that where there is a custodial ac- 
count shortage, there is no need to show injury or likeli- 
hood of injury in a particular case. No court has required 
proof of a likelihood of injury in custodial account viola- 
tion cases. [Footnotes omitted.] 


Similarly, careless or deliberate false weighing is an “unfair” 
practice under the Act irrespective of any proof of predatory intent 
or likelihood of injury.? Anyone who thinks that the likelihood of 
injury in a false weighing case is obvious is unaware of the intrica- 
cies of false weighing violations. For example, a livestock buying 
station might increase the price to compensate for the short 


7 In re Muehlenthaler, 37 Agric. Dec. 318, 321, aff'd mem., 590 F.2d 340 (8th Cir. 
1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 1133 (1977), aff'd per curiam, 
575 F.2d 879 (5th Cir. 1978); In re Loretz, 36 Agric. Dec. 1087, 1095 n.5 (1977); In re 
Townsend, 35 Agric. Dec. 1604, 1622 (1976); In re Overland Stockyards, Inc., 34 Agric. 
Dec. 1808, 1819 (1975); In re Worsley, 33 Agric. Dec. 1547, 1577 n.24 (1974); In re 
Trenton Livestock, Inc., 33 Agric. Dec. 499, 526 n.24 (1974), aff'd per curiam, 510 F.2d 
966 (4th Cir. 1975); In re Speight, 33 Agric. Dec. 280, 317 n.24 (1974). 
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weight, or regular buyers at a livestock auction market, who would 
know of the short weights might increase their bids in consider- 
ation of the short weights. All false weighing is routinely held to be 
an “unfair” practice, without proof as to whether there is a likeli- 
hood of injury, and in many cases, it would have been difficult, if 
not impossible, to prove such a likelihood. 

Accordingly, even if the four cases under the Packers and Stock- 
yards Act requiring proof of predatory intent or likelihood of com- 
petitive injury were regarded as sound, with respect to the types of 
violations involved in those cases, there are many other types of 
violations under the Packers and Stockyards Act where predatory 
intent or likelihood of injury has never been required. 

Turning to the type of violations involved here, it has consistent- 
ly been held under cases enforcing § 2(d) of the Clayton Act, as 
amended by the Robinson-Patman Act, and similar cases brought 
under the “unfair” provisions of § 5 of the Federal Trade Commis- 
sion Act, that such violations are illegal per se, without any need to 
show injury or likelihood of injury.* There is no basis for applying 
a different standard where such circumstances are alleged to be 
“unfair” under the Packers and Stockyards Act. 

Respondent contends that the Packers and Stockyards Act was 
enacted in 1921, 15 years before the Robinson-Patman Act amend- 
ed the Clayton Act. Respondent would, perhaps, have a point if the 
Packers and Stockyards Act had adopted the Clayton Act by refer- 
ence. It has generally been held that the adoption of a statute by 
reference is an adoption of the law as it existed at the time the 
adopting statute was passed, and therefore is not affected by any 
subsequent amendment of the statute adopted. Jn re Heath, 144 
U.S. 92, 93-96 (1892); Annot. 2 L.Ed.2d 2048 (1957). 

However, the Packers and Stockyards Act did not adopt the Clay- 
ton Act by reference. Instead, Congress used the broad and flexible 
word “unfair,” which has been judicially construed to embody anti- 
trust principles. There is no basis in the legislative history of the 
Packers and Stockyards Act, in reason, or in case law to limit the 
term “unfair” to those practices which were regarded as unfair in 
1921. The term “unfair,” as used in the Packers and Stockyards 
Act, includes practices which were regarded as unfair in 1921, in 
1936, or in 1981, or that will be regarded as unfair in the year 2021. 


8 In General Motors Corp., Trade Regulation Reporter, 22,165 at 23,017 (1984), the 
Commission refused to extend the “spirit theory’ of applying §2(d) Robinson- 
Patman Act principles to a § 5 FTC proceeding where the discriminatory promotion- 
al allowances were made to rental and leasing firms, but the Commission indicated 
that the per se rule would have been applied if the allowances had been made (as in 
our proceeding) to firms engaged in the reselling of the product. 





PACKERS AND STOCKYARDS ACT 
Volume 44 Number 2 


Accordingly, the per se standard applied in cases under § 2(d) of 
the Clayton Act, as amended by the Robinson-Patman Act, and in 
Federal Trade Commission Act cases incorporating the same princi- 
ple under the “unfair” language of § 5 of the Federal Trade Com- 
mission Act, must be followed here. 


B. Evidence 


Respondent challenges the evidentiary basis for the ALJ’s find- 
ings of fact, but his findings are abundantly supported by the 
record. Complainant need only prevail by a preponderance of the 
evidence. See Herman & MacLean v. Huddleston, 459 U.S. 375, 387- 
92 (1983); Steadman v. SEC, 450 U.S. 91, 92-104 (1981); In re Row- 
land, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 (6th 
Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 
1336, 1346 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd 
mem., 614 F.2d 770 (3d Cir. 1980). And respondent has the burden 
of rebutting a prima facie case of discrimination by showing that 
its conduct was in “good faith” to “meet” the conduct of a competi- 
tor. 

In the present case, the ALJ found that respondent engaged in 
four separate shelf-stocking violations and three separate coopera- 
tive advertising violations. Although the evidence supports the 
findings as to all seven violations, the identical cease and desist 
order would be issued in this case if any one of the seven violations 
is sustained. And the $10,000 civil penalty would be imposed if any 
two of the seven violations are sustained, considering the serious 
nature of the violations and the size of respondent’s business and 
resources. See 7 U.S.C. § 193(b). 

Respondent contends that its payments to Ingles were made in 
good faith to meet competition. But the ALJ correctly determined 
that respondent failed to sustain its burden of proving its “good 
faith” in an effort to “meet,” rather than “beat,” competition. 

Gwaltney’s Field Sales Manager testified that Gwaltney was ad- 
vised by Ingles that it would be required to stock Ingles’ shelves or 
pay Ingles 15¢ per case for doing so (Tr. 176-77). However, Ingles’ 
Meat Director and Vice President testified that he was not aware 
of any such request made to Gwaltney (Tr. 305-06). But, in any 
event, Gwaltney’s Field Sales Manager admitted that “we elected 
to pay them 15 cents per case, since our competitors [Valleydale 
and Selecto (Tr. 618-19)] were doing it also” (Tr. 177; see also Tr. 
179-180). He further testified that although he was unaware of any 
attempt made by Gwaltney to verify the rate of payment by its 
competitors to Ingles, it was his “understanding” that the competi- 
tors were paying “15¢ per case allowance” (Tr. 180). Hence his tes- 
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timony completely destroys respondent’s contention here that its 
payments of 20¢ and 40¢ per case were made merely to “meet” 
competition. 

Gwaltney’s District Sales Manager testified (Tr. 618): 


Q. What was your belief about the relationship between 
the amounts that Gwaltney was paying and the amounts 
the other competitors were paying? 


A. I felt they were similar. I had no reason to believe 
they were any more or less. 


However, it was Gwaltney’s duty (under the cases cited by the 
ALJ) to make a reasonable and diligent effort to verify the conduct 
of it competitors. The testimony of Gwaltney’s District Sales Man- 
ager, just quoted, falls far short of meeting respondent’s burden of 
proving that it made reaonable effort to determine that it was 
merely meeting, rather than beating, competition. And, as stated 
in the paragraph of this decision immediately preceding the testi- 
mony just quoted, the testimony by Gwaltney’s Field Sales Manag- 
er, that he understood that competitors were paying 15¢ per case, 
completely destroys respondent’s good faith defense. 

Respondent also contends that some of Gwaltney’s cases upon 
which shelf-stocking allowances were paid to Ingles were larger 
than its competitors cases and, therefore, Gwaltney’s allowances 
may not have been greater on a per-pound basis. However, there 
are a number of difficulties with that argument. 

In the first place, this is a post hoc rationalization which cannot 
be relied upon to prove respondent’s good faith during the relevant 
time period. The evidence is clear that Gwaltney’s and its competi- 
tors’ allowances were on a per-case basis, irrespective of weight. 
There is nothing in the record to suggest that Gwaltney took 
weight differences into account in determining the amount of its 
allowances to Ingles, or even that it was aware of any weight dif- 
ferences at the time of deciding on its allowances. 

In the second place, respondent’s proof as to weight differences is 
deficient. As to one competitor, Valleydale, respondent’s effort to 
concoct a new theory of defense at the hearing, in this respect, 
failed completely. On cross-examination by respondent’s attorney, 
complainant’s marketing specialist, John Mosbach, testified (Tr. 
713-14): 


Q. So if Gwaltney was making a 15 cents per case pay- 
ment to Ingles and its cases were larger—say 24 pounds— 
than cases that Valleydale was selling—say Valleydale 
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was selling 12-pound cases—Gwaltney’s payment would 
have been less, would it not, on a per pound basis? 


A. That was not the case. 
Q. Gwaltney doesn’t have any 24-pound cases? 


A. Gwaltney has 24-pound cases; they also have 12’s and 
16’s and 10’s, and so does Valleydale. 


Q. Does Valleydale have 24-pound cases? 

A. Valleydale did have some 24-pound cases. 
Q. Does Selecto? 

A. That I don’t know. 


Judge PaLmMeEr: Am I correct that the 15 cents per case 
was paid regardless of the size of the case? 


The Witness: That’s correct, Your Honor. 


As to the other competitor, Selecto, respondent’s cross-examina- 
tion of a former Selecto representative established only that Gwalt- 
ney’s bacon and frank packages were larger than Selecto’s bacon 


and frank packages. However, the allowances were made on cases 
of many other products, as to which there is no evidence of any 
weight differences. 

Respondent further relies as part of its “good faith” justification 
for the Ingles allowances on the fact that Oscar Mayer, one of 
Gwaltney’s competitors, supplied a salesman who worked virtually 
full time on the Ingles account. 

However, Oscar Mayer’s account representative, who handled 
Ingles and another packing company in the area, testified that he 
did not stock Ingles’ shelves. Approximately once a year, he would 
“reset” each of Ingles’ stores, but that is a separate and distinct 
function from shelf-stocking (Tr. 736-44). 

Furthermore, Gwaltney’s District Sales Manager testified that he 
knew that the Oscar Mayer representative “didn’t really stock 
cases,” but rather “reset” individual Ingles stores on approximate- 
ly a yearly basis (Tr. 618-19). Hence the Oscar Mayer representa- 
tive cannot in any way be relied upon by Gwaltney in defending its 
shelf-stocking allowances. : 

For the foregoing reasons, respondent has fallen far short of 
meeting its burden of proving a “good faith” effort to “meet” com- 
petition with respect to the Ingles shelf-stocking allowances. 
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C. Cease and Desist Order Appropriate 


Respondent contends that no cease and desist order should be 
issued against it because it is no longer in the meat packing busi- 
ness and does not plan to reenter the meat packing business. Re- 
spondent relies on a number of cases under the Federal Trade 
Commission Act in this respect. However, it is the Department’s 
practice to issue a cease and desist order in any formal procedure 
in which a violation has been determined, even though the violator 
ceases violating or discontinues business.® The rationale for the De- 
partment’s position, and the difference between the Federal Trade 
Commission Act and the Packers and Stockyards Act, is set forth 
in In re Sterling Colo. Beef Co., 39 Agric. Dec. 184, 238-39 (1980), 
appeal dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980), as follows: 


Although Sterling’s violations ceased prior to the initi- 
ation of the complaint in this case, a cease and desist order 
is appropriate to prevent future violations. See Labor 
Board v. Mexia Textile Mills, 339 U.S. 563, 567-568; 
Benrus Watch Company v. F.T.C., 352 F.2d 318, 322 (C.A. 
8), certiorari denied, 384 U.S. 939; Goodman v. Federal 
Trade Comm., 244 F.2d 584, 5938-594 (C.A. 9); National 
Labor Relations Board v. Bell Aircraft Corp., 206 F.2d 235, 
238 (C.A. 2); National Labor Relations Bd., v. Denver Bldg. 
& Const. T.C., 192 F.2d 577 (C.A. 10); Lane v. National 
Labor Relations Board, 186 F.2d 671, 674 (C.A. 10), certio- 
rari denied, 342 U.S. 813; National Labor Relations Bd. v. 
United Brotherhood, 184 F.2d 60, 63 (C.A. 10), certiorari 
denied, 341 U.S. 947. 


In this respect, as set forth in In re DeJong Packing Co., 
36 Agr Dec 1181, 1218-1219 (1977), appeal pending, there is 
an important distinction between the Packers and Stock- 
yards Act and the Federal Trade Commission Act. Under 
the Federal Trade Commission Act, a cease and desist 
order must be premised upon a finding that the proceeding 
was “to the interest of the public” (15 U.S.C. 45(b)). It has 
been held under that act that although the “discontinu- 
ance of an unlawful practice, of itself does not necessarily 
preclude the issuance of a cease and desist order’,’ any 


®In re Trenton Livestock, Inc., 41 Agric. Dec. 1965, 1976 (1982); In re Roberts 
Enters., Inc., 41 Agric. Dec. 80, 83-84 (1982); In re Sterling Colo. Beef Co., 39 Agric. 
Dec. 184, 238-39 (1980); appeal dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re 
DeJong Packing Co., 36 Agric. Dec. 1181, 1218-21 (1977); aff'd, 618 F.2d 1329 (9th 
Cir.), cert. denied, 449 U.S. 1061 (1980); In re Shatkin, 34 Agric. Dec. 296, 313 (1975). 
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such order must be based upon a “finding of public neces- 
sity” (Marlene’s, Inc. v. F.T.C., 216 F.2d 556, 559 (C.A. 7)). 
See, also, Montgomery Ward & Co. v. F.T.C., 379 F.2d 666, 
672 (C.A. 7). 


However, the Packers and Stockyards Act does not limit 
the Secretary’s authority by any requirement that proceed- 
ings and orders be in the “public interest”. The Secretary 
is directed to issue a complaint whenever he has reason to 
believe that any packer “has violated or is violating” the 
Act (7 U.S.C. 193(a)), and he is directed to issue a cease and 
desist order if he finds that the packer “has violated or is 
violating” the Act (7 U.S.C. 193(b)). The Act uses the word 
“shall” in this respect (7 U.S.C. 193(a) and (b)), which is 
“ordinarily ‘the language of command’”. Anderson v. 
Yungkau, 329 U.S. 482, 485; Escoe v. Zerbst, 295 U.S. 490, 
493. 


Although the Federal Trade Act has similar mandatory 
langauge, it also contains the public interest limitation, 
which is not contained in the Packers and Stockyards Act. 


Even where the public interest requirement must be 
met, it would seem appropriate in the public interest to 
issue a cease and desist order as to a past violation to 
serve as an effective deterrent to other potential violators, 
even if there is no likelihood that the particular respond- 
ent will again engage in the unlawful activity. Under the 
Department of Agriculture’s sanction policy, an adminis- 
trative sanction is to deter other potential violators just as 
much as to deter the respondent in a particular case. The 
basis for that policy is set forth at great length in numer- 
ous decisions. See, e.g., In re Braxton M. Worsley, 33 Agr 
Dec 1547, 1556-1571 (1974), set forth in Appendix B to this 
Decision. 

If it were the practice of an agency not to issue a cease 
and desist order as to a past violation unless there is a 
likelihood that the violation will be repeated by the re- 
spondent, that would be an additional circumstance to be 
weighed by other potential violators in considering wheth- 
er to engage in an unlawful practice for a short period of 
time. Accordingly, the public interest would best be served 
by issuing a cease and desist order as to every violation. 
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Accordingly, a cease and desist order is appropriate here irre- 
spective of respondent’s plans not to reenter the meat packing busi- 
ness. (In addition, respondent is still an active corporation which 
could decide at a later date to reenter the meat packing business.) 


II. Lavish Entertainment of Customers 


Paragraph IV of the complaint alleges that respondent violated 
§ 202(a) of the Act (7 U.S.C. § 192(a)) by its lavish entertainment of 
certain retail food chain store customers, including all-expense-paid 
trips to Lake Tahoe and the Bahamas, with transportation provid- 
ed by ITT corporate aircraft. However, at the completion of com- 
plainant’s case, the ALJ dismissed paragraph IV of the complaint 
on the ground that complainant’s evidence does not establish a 
prima facie case. 

Although the record establishes that complainant’s competitors 
also provided expense-free trips to retail store customers, the pre- 
ponderance of the evidence here establishes that at least some of 
the complainant’s trips were far more lavish than those provided 
by its competitors. 

Donald E. McCoy, Chief of complainant’s Meat Merchandising 
Branch, testified that the agency considers lavish entertainment 


such as that shown here to be an “unfair” practice, stating (Tr. 
568-69): 


Q. Mr. McCoy, does the Packers and Stockyards Admin- 
istration consider these practices to be unfair trade prac- 
tices under the statute? 


A. You are referring to customer outings? 


Q. Yes, the allegation in paragraph four of the com- 
plaint. 


A. Yes, we do. 


Q. And why does the Administration define the custom- 
er outings as an unfair trade practice in your experience 
and knowledge? 


* * * * * * * 


The Witness: We are concerned with these customer 
outings because there is fierce competition in the meat 
packing industry. They compete for shelf space. The testi- 
mony in this hearing has indicated that that’s where the 
product is sold, in the case. When this particular element 
is entered into a buyer’s decision on which products to 
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buy, I think there is a very great likelihood that he will 
make a buying decision based on the amount of the outing 
rather than the quality, price and customer acceptance of 
the product. 


We are also concerned that it puts the packer who is 
giving the outing at a definite competitive advantage over 
his competitor, the other packers that are not able to pay 
these type things or unwilling to pay them. It also sub- 
verts the loyalty of the chain store buyers. He will make 
his buying decisions on something other than the quality 
or price of the product. 


Q. Is it the position of the Packers and Stockyards Ad- 
ministration, Mr. McCoy, that such customer outings and 
vacations have the potential or the likelihood to burden 
competition? 


A. Mostly it would. 


The Meat Director and Vice President of Ingles testified that his 
chain store forbids employees to take such trips, stating (Tr. 310): 


Q. Okay. Is there a store policy at Ingle’s that would in- 
fluence an invitation such as the ones that I have just de- 
scribed to you? 


A. Definitely. We forbid that. We don’t have it. 
Q. Was that policy in effect in 1978 and ’79? 

A. Yes, ma’am. 

Q. Do you know the rational for that policy? 


* * * * * * * 


The Wrrness: We didn’t want to get obligated to any 
supplier. 


* * * * * * * 


The Witness: And you can’t help but have an obligation 
if you accept. 


Similarly, the Kroger Co. forbids its employees from accepting 
free “vacations,” such as are involved here (CX 56 for identifica- 
tion), and upon learning that some of its employees accepted re- 
spondent’s Lake Tahoe “vacation” offer, they were disciplined and 
required to reimburse respondent. 
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In dismissing paragraph IV of the complaint, the ALJ relied, 
inter alia, on the fact that there “are no regulations restricting 
packers in their entertainment of customers” (Ruling on Motion to 
Dismiss at 1). He also stated (id. at 3): 


Nothing in this Order is meant to imply that the regula- 
tion of client entertainment is beyond the jurisdiction of 
the Packers and Stockyards Administration. The powers of 
P&SA officials to issue regulations on the subject pursuant 
to rulemaking is not presently before us. 

At the hearing, the ALJ stated (Tr. 586): 


I have always been troubled by the concept of ordering 
and regulating industry practices via adjudicatory proce- 
dures rather than rule making procedures where at least 
the whole industry can participate. 


The problem with the ALJ’s approach is that the agency has the 
same power to declare a particular practice to be in violation of 
§ 202(a) of the Act if it proceeds by way of adjudication as if it pro- 
ceeds by way of rulemaking. In either event, the agency would 
have to show that the practice violates the Act. 

Moreover, it is primarily within the discretion of the administra- 
tive agency whether to determine policy through rulemaking pro- 
ceedings or case by case.!° 

As the Court stated in Chenery, supra (332 U.S. at 202-03): 


Not every principle essential to the effective administra- 
tion of a statute can or should be cast immediately into 
the mold of a general rule. Some principles must await 
their own development, while others must be adjusted to 
meet particular, unforeseeable situations. In performing 
its important functions in these respects, therefore, an ad- 
ministrative agency must be equipped to act either by gen- 
eral rule or by individual order. To insist upon one form of 
action to the exclusion of the other is to exalt form over 
necessity. 


In other words, problems may arise in a case which the 
administrative agency could not reasonably foresee, prob- 
lems which must be solved despite the absence of a rele- 


10 NLRB vy. Bell Aerospace Co., 416 U.S. 267, 290-95 (1974); NLRB v. Wyman- 
Gordon Co., 394 U.S. 759, 761-66 (1969); SEC v. Chenery Corp., 382 U.S. 194, 199-203 
(1947); Central Ark Auction Sale, Inc., v. Bergland, 570 F.2d 724, 727 (8th Cir.), cert. 
denied, 436 U.S. 957 (1978); Giles Lowery Stockyards, Inc. v. USDA, 565 F.2d 321, 325 
(5th Cir. 1977), cert. denied, 436 U.S. 957 (1978). 
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vant general rule. Or the agency may not have had suffi- 
cient experience with a particular problem to warrant ri- 
gidifying its tentative judgment into a hard and fast rule. 
Or the problem may be so specialized and varying in 
nature as to be impossible of capture within the bound- 
aries of a general rule. In those situations, the agency 
must retain power to deal with the problems on a case-to- 
case basis if the administrative process is to be effective. 
There is thus a very definite place for the case-by-case evo- 
lution of statutory standards. And the choice made be- 
tween proceeding by general rule or by individual, ad hoc 
litigation is one that lies primarily in the informed discre- 
tion of the administrative agency. See Columbia Broad- 
casting System v. United States, 316 U.S. 407, 421. 


This principle was applied under the Packers and Stockyards Act 
in Giles Lowery, supra, in which the court stated (565 F.2d at 325): 


Petitioner first contends that the method of computation 
utilized in the ratemaking proceeding should have been 
first proposed and adopted by the Department in a rule- 
making context. However, the choice between rulemaking 
and an ad hoc proceeding to determine policy lies within 
the discretion of the administrative agency. SEC v. Chen- 
ery Corp., 332 U.S. 194, 203, 67 S.Ct. 1575, 91 L.Ed. 1995 
(1974); Alabama-Tennessee Natural Gas Co. v. FPC, supra, 
359 F.2d at 343. Moreover, an agency may announce new 
principles in an adjudicatory proceeding and need not 
resort to rulemaking. 


In Bell Aerospace, supra, the Court similarly stated (416 U.S. at 
294-95): 


Indeed, there is ample indication that adjudication is espe- 
cially appropriate in the instant context. As the Court of 
Appeals noted, “[t]here must be tens of thousands of man- 
ufacturing, wholesale and retail units which employ 
buyers, and hundreds of thousands of the latter.” 475 F.2d, 
at 496. Moreover, duties of buyers vary widely depending 
on the company or industry. It is doubtful whether any 
generalized standard could be framed which would have 
more than marginal utility. The Board thus has reason to 
proceed with caution, developing its standards in a case-by- 
case manner with attention to the specific character of the 
buyers’ authority and duties in each company. The Board’s 
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judgment that adjudication best serves this purpose is enti- 
tled to great weight. 


The possible reliance of industry on the Board’s past de- 
cisions with respect to buyers does not require a different 
result. It has not been shown that the adverse conse- 
quences ensuing from such reliance are so substantial that 
the Board should be precluded from reconsidering the 
issue in an adjudicative proceeding. Furthermore, this is 
not a case in which some new liability is sought to be im- 
posed on individuals for past actions which were taken in 
good-faith reliance on Board pronouncements. Nor are 
fines or damages involved here. In any event, concern 
about such consequences is largely speculative, for the 
Board has not yet finally determined whether these buyers 
are “managerial.” 


It is true, of course, that rulemaking would provide the 
Board with a forum for soliciting the informed views of 
those affected in industry and labor before embarking on a 
new course. But surely the Board has discretion to decide 
that the adjudicative procedures in this case may also 
produce the relevant information necessary to mature and 
fair consideration of the issues. Those most immediately 
affected, the buyers and the company in the particular 
case, are accorded a full opportunity to be heard before the 
Board makes its determination. 


In the present case, there are rational reasons for proceeding on 
a case-by-case basis as to customer entertainment rather than by 
general rule. Here, as in Chenery and Bell Aerospace, the agency 
has not had widespread experience with the particular problem of 
customer entertainment. In addition, the type and extent of cus- 
tomer entertainment offered by various packers varies widely. And 
it has not been determined in any case under the Packers and 
Stockyards Act that lavish customer entertainment is an “unfair” 
practice.!1 Considering all of the circumstances, it was not an 
abuse of discretion for the agency to make its initial effort in this 
area in a particular case, rather than by general rule.12 And com- 


11 Sixty-five years ago, the Federal Trade Commission was unsuccessful in an at- 
tempt to proscribe client entertainment. New Jersey Asbestos Co., v. FTC, 264 F. 509, 
510-11 (2d Cir. 1920). 


12 The views of the major packers in the meat packing industry have been set 
forth in an amicus brief filed herein. 
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plainant has made a prima facie case as to paragraph IV of the 
complaint. But here as in Bell Aerospace (416 U.S. at 295), if it is 
determined that respondent has engaged in an unfair practice with 
respect to its customer entertainment, no civil penalty should be 
imposed. 

III. Evidentiary Issues 


During its case in chief, complainant called as its last witness 
Mr. Donald E. McCoy, Chief of the Meat Merchandising Branch, 
Packers and Stockyards Administration, Washington, D.C. Mr. 
McCoy was called as an expert witness, and he testified that the 
practices engaged in by respondent violated the regulatory pro- 
gram and explained why the agency considered the practices to be 
serious violations of the Act. 

On cross-examination, Mr. McCoy testified that his knowledge of 
the facts pertaining to this case was derived from his review of the 
investigative report, from his reading of the complaint, and from 
the testimony of the witnesses. However, he stated that his testimo- 
ny concerning the seriousness of the violation and agency policy 
was based on his experience with the industry and the agency and 
the investigations he had conducted or reviewed during his tenure 
with the agency (Tr. 575-76). 

Respondent’s counsel demanded to be supplied with a copy of the 
investigative report, and when complainant refused to furnish it to 
him, the ALJ struck all of Mr. McCoy’s testimony (Tr. 576-78). 
That was erroneous. 

The same issue was involved in In re Machado, 42 Agric. Dec. 
820, 822-66 (1983) (Decision and Remand order as to respondent 
Cozzi), final decision, 42 Agric. Dec. ___ (Oct. 20, 1983), aff’d, No. 
83-7950 (9th Cir. Oct. 22, 1984), in which it is held that the Packers 
and Stockyards Act investigation reports are not available to a re- 
spondent either under the rules of practice, which incorporate the 
Jencks Act doctrine, or the Brady doctrine (Brady v. Maryland, 373 
US. 83, 84-88 (1963)). 

In the first place, Mr. McCoy was testifying on direct examina- 
tion only as an expert witness, not as a “fact” witness as to what 
respondent did or did not do. Accordingly, even if he had made a 
Jencks Act “statement”, which was included in the investigation 
report, and even if respondent had limited its request to that 
“statement”, as required (Machado, supra, 42 Agric. Dec. at 839- 
43), it would not have been produceable because he did not testify 
as a fact witness. 

Furthermore, if the investigation report contains his legal rea- 
soning, interpretations, opinions or analyses, such matters would 
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not have been produceable under the Jencks Act doctrine or Brady 
(Machado, supra, 42 Agric. Dec. at 845-47, 862-66). 

Accordingly, it was error to strike his testimony, and his testimo- 
ny is reinstated in its entirety. 

It is settled that expert testimony as to the ultimate question at 
issue does not come within the terms of the exclusionary rules in 
this Department’s rules of practice and, therefore, such evidence is 
admissible in any proceeding before this Department. Jn re J. Ace- 
vedo & Sons, 34 Agric. Dec. 120, 141-42 (1975), aff'd sub nom. J. 
Acevedo & Sons v. United States, 524 F.2d 977 (5th Cir. 1975); In re 
Professional Commodity Service, Inc., 32 Agric. Dec. 585, 586-91 
(1973); In re Sy B. Gaiber & Co., 31 Agric. Dec. 848, 850 (1972).18 

The ALJ also erred in excluding complainant’s exhibit 56 (Tr. 
336-41), which is hereby admitted. Complainant’s exhibit 56 is a 
pamphlet titled “The Kroger Co. policy on business ethics’. This 
pamphlet is relevant to show the views of a large chain store relat- 
ing to ethical corporate conduct. For example, the opening sentence 
in the pamphlet states: “There should be no doubt that in recent 
years standards for corporate conduct have risen’. This sentence is 
relevant with respect to respondent’s reliance on a 65-year-old 
Court of Appeals decision relating to client entertainment (see note 
11, supra). Other portions of the pamphlet are relevant with re- 
spect to respondent’s entertainment practices. 

For the foregoing reasons, the following Order should be 
issued. !4 


ORDER 


This proceeding is hereby remanded to the Administrative Law 
Judge for further proceedings with respect to paragraph IV of the 
complaint. 

Jurisdiction in this case is hereby retained by the Judicial Offi- 
cer for the purpose of entering an Order with respect to respond- 
ent’s discriminatory allowances upon completion of the paragraph 


13 Even in court proceedings, the rule against opinion evidence as to the ultimate 
issue has been extensively relaxed, and the present trend is “toward a common 
sense and not an arbitrary view. This common sense view is to receive the opinion 
testimony where it appears that the trier of fact would be assisted rather than im- 
peded in the solution of the ultimate problem”. 2 Jones on Evidence (6th ed. 1972), 
§ 14.28, at 660. 

14 No order should be issued at this time with respect to respondent’s discrimina- 
tory allowances in order to preclude any possibility that a reviewing court would 
have to review this proceeding in two stages. That is, since no final Order is being 
issued at this time, no portion of this proceeding will be subject to judicial review 
until the final Order is issued at the conclusion of the proceedings relating to cus- 
tomer entertainment. 
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IV proceedings, irrespective of whether an appeal is filed to the Ju- 
dicial Officer from the Administrative Law Judge’s decision as to 
paragraph IV. (The order as to discriminatory allowances will be 
identical to that proposed by the ALJ, except that the word “sub- 
ject” will be added after the word “activity” in line 3 of the ALJ’s 
order.) 


APPENDIX 


[The following is the Decision issued by Administrative Law 
Judge, Victor W. Palmer, on June 7, 1983 referred to in the above 
Decision and Order.—Ed.] 


DENIAL OF MOTION FOR SUMMARY JUDGMENT 


Upon consideration of respondent’s Motion for Summary Judg- 
ment, respondent’s supporting memorandum and complainant’s 
memorandum in opposition, the Motion for Summary Judgment is 
denied. 

Respondent has moved for the complaint’s dismissal because, 
when it was filed, respondent was no longer a “packer”. 

It is undisputed that ITT Continental Baking Company owned 
the Gwaltney Company, a packer of pork products, at the time the 
Packers and Stockyards Act (“‘the Act’) was allegedly violated by 
Gwaltney. Respondent, however, divested itself of Gwaltney on Oc- 
tober 27, 1981, a week before the complaint’s issuance on Novem- 
ber 6, 1981. 

The Act authorizes the Secretary to commence an administrative 
proceeding against a packer as follows: 


“Whenever the Secretary has reason to believe that any 
packer has violated or is violating any provision of this 
title, he shall cause a complaint in writing to be served 
upon the packer . . .” (7 U.S.C. § 193) 


“Packer” is defined by the Act as: 


“any person engaged in the business . . . (b) of manufac- 
turing or preparing meats or food products for sale or ship- 
ment in commerce.” (7 U.S.C. § 191) 


Respondent interprets this statutory language as giving the Sec- 
retary authority only over current or past violations by persons 
who are still “engaged in the business” as packers at the time a 
complaint is issued and not over persons who have ceased to be 
packers. 
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Respondent’s interpretation conflicts with the legislative history 
of the Act and its interpretation by courts of law and by the Secre- 
tary. 


The Legislative History of the Act and Pertinent Court Decisions 


The Packers and Stockyards Act, 7 U.S.C. § 181 et seg., as en- 
acted in 1921, is a remedial statute granting the Secretary of Agri- 
culture broad regulatory powers to combat anticompetitive and 
unfair practices in the livestock and meat packing industries. Rules 
of liberal construction effectuating the Act’s purposes have been 
applied whenever it has been interpreted by the Courts. Stafford v. 
Wallace, 258 U.S. 495, 521 (1922). The Act was intended and has 
been interpreted to be broader in scope and more far reaching in 
its statutory prohibition of unfair trade practices than the Sher- 
man Act, the Clayton Act or Section 5 of the Federal Trade Com- 
mission Act. Swift & Co. v. United States, 393 F.2d 247, 253 (7th 
Cir. 1968), citing Swift & Co. v. United States 308 F.2d 849, 853 (7th 
Cir. 1962); Campbell, “The Packers and Stockyards Regulatory Pro- 
gram”, 1 Agricultural Law 182, 186 (1980). The Act is constructed 
so as to grant the Secretary of Agriculture complete regulatory au- 
thority over packers and stockyards and to encompass the complete 


chain of commerce. Bruhn’s Freezer Meats v. United States Depart- 
ment of Agriculture, 438 F.2d 1332, 1389 (8th Cir. 1971). 

The extraordinary scope of the Secretary’s regulatory authority 
is clearly demonstrated in the legislative history of the Act. 


A careful study of the bill, will, I am sure, convince one 
that it and existing laws, give the Secretary of Agriculture 
complete inquisitorial, visitorial, supervisory, and regula- 
tory power over the packers, stockyards and all activities 
connected therewith; that it is a most comprehensive 
measure and extends farther than any previous law in the 
regulation of private business, in time of peace, except pos- 
sibly the [Interstate [Clommerce [AJct. 


H. R. Rep. No. 77 (to accompany H. R. 6320), 67th Cong., 1st Sess. 2 
(1921); Campbell, supra, at 190. 

The Act has been amended four times since its 1921 enactment, 
in 1924, 1935, 1958 and 1976. In each instance, the Secretary’s juris- 
diction has been clarified and expanded in order to maintain the 
Act as an “effective instrumentality for the regulation of the live- 
stock and meat packing industry and for the protection of both pro- 
ducers and consumers’. Campbell, supra, at 193-97. 

Among other things, the 1976 amendments to the statute author- 
ized the Secretary to require packer bonding, 7 U.S.C. § 204, to 
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assess civil money penalties in administrative proceedings for viola- 
tions of the Act, 7 U.S.C. § 193(b), to seek temporary restraining 
orders and injunctive relief if any person subject to the Act violates 
the Act, 7 U.S.C. § 228a, deleted the “in commerce” requirement 
from section 202 of the Act, 7 U.S.C. § 192, and created the packer 
trust, 7 U.S.C. § 196. The packer trust amendment evidenced Con- 
gressional reaction to the devastating losses suffered by livestock 
sellers as a result of packer financial failures during 1958 through 
1975. S. Rep. No. 94-932 (to accompany H. R. 8410), 94th Cong., 2d 
Sess. 4 (1976); reprinted in U. S. Code Cong. & Ad. News 2271 
(1976). The packer trust amendment was created to prevent recur- 
rence of these losses. It was specifically designed to operate and has 
been repeatedly applied in instances of packer failures, bankrupt- 
cies and voluntary or involuntary cessations of business operations. 
S. Rep. No. 94-932, supra, at 5-8, 10-12. See also, In re Frosty Morn 
Meats, Inc., 7 Bk. Rep. 988 (1980); In re Gotham Provision Co., 1 Bk. 
Rep. 255 (1980), aff'd 669 F.2d 1000 (5th Cir. 1982); PACMA v. Ezra 
Martin Co., 495 F. Supp. 565 (M. D. Pa. 1980); In re G & L Packing 
Co., 20 Bk. Rep. 789 (1982). 

Yet, if the limited construction of “packer” advocated by the re- 
spondent was adopted, the trust amendment would be emasculated. 
The rules of statutory construction may not be used to negate 
manifest legislative intent. Philbrook v. Glodgett, 421 U.S. 707 
(1975); United States v. American Trucking Associations, 310 US. 
534, 543 (1940); Elizabeth Arden Sales v. Gus Blass, 150 F.2d 988, 
993 (8th Cir. 1945). 

A single sentence or member of a sentence may not be read in 
the abstract; we must instead look to the provisions of the whole 
law and to its object and policy. Philbrook v. Glodgett, 421 U.S. 707, 
713 (1975); Kokoszka v. Belford, 417 U.S. 642, 650 (1974); Don’t Tear 
It Down v. Pennsylvania Avenue Development Corp., 642 F.2d 527, 
533 (D. C. Cir. 1980). The term “packer” must be viewed in light of 
its use throughout the Act. 

The packer trust amendment applies to a “packer” when it fails 
to pay for livestock whether or not the packer is currently and ac- 
tively engaged in business. In fact, the trust has uniformly been ap- 
plied in instances where the packer is in bankruptcy, has sold or 
contemplates the sale of its facility, or has abandoned its business. 
The word “packer” is not statutorily redefined in the trust amend- 
ment. Congress relied instead upon the definition set forth at 7 
U.S.C. § 191 which must be considered to be uniformly applicable 
to all provisions of the Act. This evidences a congressional under- 
standing and interpretation that the Secretary’s jurisdiction ex- 
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tends to packers no longer engaged in business activities when 
orders are issued against them. 


AGENCY CONSTRUCTION OF THE ACT 


This interpretation has been consistently followed by the Secre- 
tary who has repeatedly issued orders against packers who had 
previously ceased their operations. In re Cleve Farm Packing Co., 
81 Agric. Dec. 747 (1972); In re R & D Investments, 35 Agric. Dec. 
493 (1976); In re DeJong Packing Co., 36 Agric. Dec. 1181, 1218-1222 
(1977); In re Rosenthal Packing, 36 Agric. Dec. 210 (1977); In re 
Northern Boneless Meat Corp., 9 Bk. Rep. 27 (S.D.N.Y. 1981); In re 
Bluegrass Packing Co., P. & S. Docket No. 6000 (filed March 30, 
1982). In the Cleve Farm case, supra, the respondent has ceased op- 
erating and had filed a bankruptcy petition prior to the initiation 
of the agency’s investigation and the issuance of the administrative 
complaint. Nonetheless, a cease and desist order was issued against 
the respondent for past conduct. Similarly, in In re R & D Invest- 
ments, Inc., supra, the respondent engaged in the proscribed activi- 
ty in violation of the Act eight months before the complaint was 
issued. 

In In re Raskin Packing Co., 37 Agric. Dec. 1890, 1892, 1984-1895 
(1978), the respondent discontinued livestock purchases and its op- 
erations as a packer 11 days subsequent to the issuance of the com- 
plaint. A Cease and Desist Order was issued despite the fact that 
respondent had sold its facilities for operation as a packer and had 
advised that it had no intention to resume such operations. Re- 
spondent had argued that the Cease and Desist Order was point- 
less, and beyond the Secretary’s jurisdiction, since there was no 
present activity against which to direct the Order. This argument 
was rejected on the basis that the Act requires the issuance of a 
Cease and Desist Order when there is a cognizable danger that 
unfair practices may recur. Such circumstances exist when a prac- 
tice is not discontinued because of contrition and the respondent 
corporation is still in being and able to resume the practices at any 
time. Jd. at 1895. 

Administrative agencies have wide discretion to frame Orders en- 
joining continuation of past practices found unlawful. Grand Union 
v. F.T.C., 300 F.2d 92, 100 (2d Cir. 1962). In a clearly analogous 
case, In re Sterling Colorado Beef, 39 Agric. Dec. 184 (1980), the Ju- 
dicial Officer held the issuance of a Cease and Desist Order to be 
appropriate to prevent future violations although the violations 
charged in the complaint occurred prior to the issuance of the com- 
plaint and even though there was no likelihood that the particular 
respondent would again engage in the unlawful activity. Id. at 238- 
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239. It would appear that a corporation with the diverse holdings 
and extensive resources that ITT commands could readily re-enter 
the meat packing industry. 

Voluntary discontinuance of an offending practice prior to the is- 
suance of its complaint has not precluded the Federal Trade Com- 
mission from issuing a Cease and Desist Order as a safeguard for 
the future. Libbey-Owens-Ford Glass Co. v. F.T.C., 352 F.2d 415, 418 
(6th Cir. 1975); Country Tweeds, Inc. v. F.T.C., 326 F.2d 144, 148-9 
(2d Cir. 1964); Benrus Watch Co. v. F.T.C., 291 F.2d 838, 841 (7th 
Cir. 1981); Coro, Inc. v. F.T.C., 338 F.2d 149 (1964); and National 
Silver Co. v. F.T.C., 88 F.2d 425 (2d Cir. 1937). 

The Secretary has consistently interpreted its authority under 
the Act to include the authority to issue complaints and obtain 
Orders against persons who were engaged in business as packers 
during the relevant period alleged in the complaint, notwithstand- 
ing any subsequent discontinuance of regulated activity by such 
persons. The Order that the Secretary seeks in this proceeding is in 
keeping with others entered by the Secretary where the activity 
that was the subject of the complaint had ceased. In re De Jong 
Packing Co., 36 Agric. Dec. 1181, 1218-1222 (1977); In re Raskin 
Packing Co., Agric. Dec. 1890, 1895 (1978). Respondent is not a dis- 
solved corporation; it is capable of re-entering the packing business 
at any time and resuming prior conduct. A Cease and Desist Order 
issued against respondent, and the assessment of an appropriate 
civil penalty, is within the Secretary’s discretion to fashion admin- 
istrative remedies to prevent repetition of unfair and unlawful 
trade practices by the respondent or other potential violators. Coro, 
supra, at 154. And, of course, the costs of litigation are part of the 
“social burden of living under government” and are not grounds 
for dismissal of an action. See, F.7.C. v. Standard Oil of California, 
449 U.S. 232, 244 (1980). 

The Secretary’s past construction of the Act and the authority 
granted thereby is entitled to great weight and will be followed. 
United States v. Rutherford, 442 U.S. 544, 553 (1978), Udall v. Tall- 
man, 380 U.S. 1, 16 (1965); In re Norwich Veal and Beef, 38 Agric. 
Dec. 214, 221 (1978). 
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In re: J. M. PtrKLE. P&S Docket No. 6467. Decided March 22, 1985. 


Dealer—Issuing insufficient funds checks—Failure to pay full purchase price— 
Suspension—Consent. 


Eric Paul, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act. This Decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable te this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. J. M. Pirkle, hereinafter referred to as the respondent, is an 
individual whose mailing address is Route 2, Box 16A, Flowery 
Branch, Georgia 30542. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent J. M. Pirkle, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 
1. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
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in the account upon which such checks are drawn to pay such 
checks when presented; 
2. Failing to pay, when due, the full purchase price of live- 
stock; and 
3. Failing to pay the full purchase price of livestock. 
Respondent is suspended as a registrant under the Act for a 
period of 270 days. 
The provisions of this Order shall become effective on the sixth 
day after service of this Decision on the respondent. 
Copies of this Decision shall be served upon the parties. 


In re: Royau Lear, Jr. P&S Docket No. 6492. Decided March 29, 
1985. 


Dealer—Issuing insufficient funds checks—Failing to pay full purchase price— 
Consignment—Custodial account—Suspension—Consent. 


Ben Bruner, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent violated the Act 
and the regulations issued thereunder (9 CFR § 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of 
the Rules of Practice applicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Royal Lear Jr., doing business as Slayton Livestock Sales 
Barn, is an individual whose business address is Maple Avenue & 
Highway 30, Slayton, Minnesota 56172. 

2. Respondent at all times material herein was: 
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(a) Engaged in the business of conducting and operating the 
Slayton Livestock Sales Barn Stockyard, a posted stockyard under 
the Act; 

(b) Engaged in the business of buying and selling livestock in 
commerce on a commission basis, and buying and selling livestock 
in commerce for his own account; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy 
and sell livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Royal Lear Jr. his agents and employees, directly or 
through any corporate, or other device, in connection with his oper- 
ations subject to the Packers and Stockyards Act, shall cease and 
desist from: 


(1) Issuing checks in payment for livestock without having and 


maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

(2) Failing to pay, when due, the full purchase price of live- 
stock; 

(3) Failing to pay the full purchase price of livestock; 

(4) Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay such checks when pre- 
sented; 

(5) Failing to remit, when due, the net proceeds from the sale 
of consigned livestock in commmerce on a commission basis to the 
consignors; 

(6) Failing to remit the net proceeds from the sale of consigned 
livestock in commerce on a commission basis to the consignors; 

(7) Failing to deposit to his Custodial Account for Shippers’ 
Proceeds, within the time prescribed by section 201.42 of the regu- 
lations (9 CFR § 201.42), an amount equal to the proceeds receiva- 
ble from the sale of consigned livestock; 

(8) Failing to otherwise maintain his Custodial Account for 
Shippers’ Proceeds in strict conformity with the requirements of 
section 201.42 of the regulations (9 CFR § 201.42). 
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Respondent shall keep and maintain accounts, records, and 
memoranda which fully and accurately disclose the true nature of 
all transactions involved in his business subject to the Packers and 
Stockyards Act, including: 

1) A general ledger of accounts showing assets, liabilities, 
income, expenses and net worth; 

2) Copies of all accounts of sale issued to consignors, purchase 
and sale invoices, and scale tickets; 

3) Copies of all custodial account checks, bank statements and 
deposit tickets; and 

4) Monthly reconciliations of all bank accounts. 

Respondent is suspended as a registrant under the Act for a 
period of 150 days and thereafter until such time as he demon- 
strates that the deficiency in his Custodial Account for Shippers’ 
Proceeds has been eliminated. When respondent demonstrates that 
the deficiency in his Custodial Account for Shippers’ Proceeds has 
been eliminated, a supplemental order will be issued in this pro- 
ceeding terminating the suspension after the expiration of the 150- 
day period. 

The provisions of this order shall become effective on the sixth 


day after service of this decision on the respondent. 
Copies of this decision shall be served upon the parties. 


In re: Karten Packinc Company, INc. and JEssE KARLER. P&S 
Docket No. 6412. Decided April 1, 1985. 


Packer—Failing to pay full purchase price—Issuing insufficient funds checks— 
Civil penalty—Consent. 


Ben E. Bruner, for complainant. 
James A. Gilker, Mountainburg, Arkansas, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 
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The respondents admit the jurisdictional allegations in para- 
graphs I and II of the Complaint and Notice of Hearing and specifi- 
cally admit that the Secretary has jurisdiction in this matter, nei- 
ther admit nor deny the remaining allegations, waive oral hearing 
and further procedure, and consent and agree, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 


1. Karler Packing Company, Inc., hereinafter referred to as the 
corporate respondent, is a corporation incorporated under the laws 
of the State of New Mexico with its principal place of business in 
Albuquerque, New Mexico. The business mailing address of the cor- 
poration is P. O. Box 1005, Albuquerque, New Mexico 87103. 

2. Corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meats 
or meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. Jesse Karler, hereinafter referred to as the individual respond- 
ent, is an individual whose business mailing address is P. O. Box 
1005, Albuquerque, New Mexico 87103. 

4. The individual respondent is, and at all times material herein 
was: 

(a) President of the corporate respondent; 

(b) Owner, in combination with his brother, of 100% of the out- 
standing stock of the corporate respondent; and 

(c) Responsible for the direction, management and control of 
the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The corporate respondent, its officers, directors, agents, employ- 
ees, successors and assigns, directly or through any corporate or 
other device, and the individual respondent, directly or through 
any corporate or other device, in connection with their operations 
subject to the Packers and Stockyards Act, shall cease and desist 
from: 
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1. Failing to pay, when due, the full purchase price of live- 
stock; and 

2. Issuing drafts which are not checks in payment for livestock 
without first obtaining a written agreement from the seller allow- 
ing payment by draft. 

In accordance with section 203(b) of the Act (7 U.S.C. § 1938(b)), re- 
spondents are jointly and severally assessed a civil penalty in the 
amount of Two Thousand Five Hundred and no/100 Dollars 
($2,500.00). 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon the respondents. 

Copies of this decision shall be served upon the parties. 


In re: Tom F. Ricnarpson. P&S Docket No. 6435. Decided January 
29, 1985. 


Dealer—Insolvency—Suspension. 


Thomas C. Heinz, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seg.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were served upon re- 
spondent by the Hearing Clerk by certified mail. Respondent was 
informed in a letter of service that an answer should be filed pur- 
suant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
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the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.189 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Tom F. Richardson, hereinafter referred to as the respond- 
ent, is an individual who resides at 107 5th Road North, Nampa, 
Idaho 83651. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock for his own account. 

2. (a) As of January 20, 1984, respondent had current liabilities of 
$26,346.00, and current assets of $10,843.00, resulting in an excess 
of current liabilities over current assets of $15,503.00. 

(b) Respondent’s current liabilities presently exceed his current 
assets. 

3. On or about the dates and in the transactions set forth in 
paragraph III of the complaint, respondent purchased livestock and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit and available in the 
account upon which such checks were drawn to pay such checks 
when presented. 

4. Respondent, on or about the dates and in the transactions set 
forth in paragraph III of the complaint, purchased livestock and 
failed to pay when due the full amount of the purchase price of 
such livestock. As of August 16, 1984, $23,444.99 remained unpaid 
for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent’s financial condition does not meet the requirements of the Act 
(7 U.S.C. § 204). 

By reason of the facts found in Findings of Fact 3 and 4 herein, 
respondent has wilfully violated sections 312(a) and 409 of the Act 
(7 U.S.C. § 213(a), 228b). 


ORDER 


Respondent, his employees and agents, directly or indirectly 
through any corporate or other device, shall cease and desist from: 
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1. Failing to pay, when due, the full purchase price of live- 
stock; 

2. Failing to pay the full purchase price of livestock; and 

3. Issuing checks in payment for livestock without having suffi- 
cient funds on deposit and available to pay such checks upon pres- 
entation. 

Respondent is suspended as a registrant under the Act for 90 
days and thereafter until he is no longer insolvent. When respond- 
ent demonstrates that he is no longer insolvent, a supplemental 
order will be issued in this proceeding terminating this suspension, 
after the expiration of the 90 day period of suspension. 

The provisions of this order shall become effective on the sixth 
day after this decision becomes final. Copies hereof shall be served 
upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final 
unless appealed within 30 days (7 CFR 1.145) without further pro- 
ceedings 35 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice (7 CFR § 1.130 et seq.). 

[This decision and order became final April 4, 1985—Ed.] 


In re: MARLBORO PACKING CoMPANY, INc., and Henry J. SERRUYS. 
P&S Docket No. 6183. Decided April 5, 1985. 


Packer—Failure to pay, when due, for livestock purchased in commerce—Civil 
penalty—Consent. 


Allan R. Kahan, for complainant. 
James Henley Morgan, Fort Worth, Texas, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION WITH RESPECT TO HENRY J. SERRUYS 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). This Decision is entered pursu- 
ant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR § 1.138). 

Respondent Henry J. Serruys admits the jurisdictional allega- 
tions in the Complaint and Notice of Hearing as they pertain to 
him and specifically admits that the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations, 
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waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Henry J. Serruys, hereinafter referred to as the individual re- 
spondent, is an individual whose mailing address is c/o Mr. James 
H. Morgan, Watson, Ice, McGee and Morgan, 1212 Texas American 
Bank Building, Fort Worth, Texas 76102. 

2. The individual respondent was, at all times material herein: 

(a) Chairman of the Board of Directors and a substantial stock- 
owner of respondent Marlboro Packing Company, Inc.; and 

(b) Responsible, with Joel Morvan, for the management, direc- 
tion and control of the practices and activities of respondent Marl- 
boro Packing Company, Inc. 

3. The individual respondent was, at all times material herein, a 
packer within the meaning of the Act and subject to the provisions 
of the Act. 


CONCLUSIONS 


Respondent Henry J. Serruys having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent Henry J. Serruys, directly or through any corporate 
or other device, shall cease and desist from failing to pay, when 
due, for livestock purchased in commerce. 

Respondent Henry J. Serruys is hereby assessed a civil penalty of 
One Thousand Two Hundred Fifty dollars ($1,250.00). 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent Henry J. Ser- 
ruys. 

Copies of this decision shall be served on the parties. 
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In re: Rocer E. STan.ey, Jr. P&S Docket No. 6444. Decided April 
5, 1985. 


Dealer—Operating without adequate bond coverage—Suspension of registration. 


Jory M. Hochberg, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seqg.).1 An initial Decision and Order upon Admission of Facts by 
Reason of Default was issued on March 8, 1985, by Administrative 
Law Judge Dorothea A. Baker ordering respondent to cease and 
desist from engaging in business without a bond, suspending re- 
spondent as a registrant under the Act until he obtains a bond, and 
assessing a $500 civil penalty. 

On March 22, 1985, respondent appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).2 Following complainant’s response, the case was re- 
ferred to the Judicial Officer for decision on April 2, 1985. 

Respondent contends on appeal that he is destitute, and unable 
to pay the $500 civil penalty. Complainant recommended the civil 
penalty on the basis of information gathered at the time of the in- 
vestigation, but further investigation at the present time supports 
respondent’s contention and, therefore, complainant concurs in re- 
spondent’s request to delete the civil penalty provisions of the 
order. Accordingly, the Administrative Law Judge’s Decision and 
Order is adopted as the final Decision and Order in this case, 
except that the effective date of the order is changed in view of the 
appeal, and the provisions for a $500 civil penalty are deleted. 


1 See generally Campbell, “The Packers and Stockyards Act Regulatory Pro- 
gram”, in 1 Davidson, Agricultural Law, ch. 3 (1981 and Aug. 1984 Supp.), and 
Carter, “Packers and Stockyards Act”, in 10 Harl, Agricultural Law, ch. 71 (1980). 

2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years trial litigation; 10 years 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seqg.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and the regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were served on the re- 
spondent. Respondent was informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 


1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Roger E. Stanley, Jr., hereinafter referred to as respondent, 
is an individual whose business mailing address is R.R. 1, Box 177, 
Eudora, Kansas 66025. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce for his own account. 

2. Respondent was notified on May 5, 1981, that the surety bond 
maintained to secure the performance of his livestock obligations 
under the Act was being terminated, and that if he continued his 
livestock operations without adequate bond coverage or its equiva- 
lent, he would be in violation of the Act and regulations promul- 
gated thereunder. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer buying and selling 
livestock in commerce for his own account without having and 
maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 





PACKERS AND STOCKYARDS ACT 
Volume 44 Number 2 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 


ORDER 


Respondent Roger E. Stanley, Jr., individually or through any 
corporate or other device, in connection with his activities subject 
to the Packers and Stockyards Act, shall cease and desist from en- 
gaging in business in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is susupended as a registrant under the Act until 
such time as he complies fully with the bonding requirements 
under the Act and the regulations. When respondent demonstrates 
that he is in full compliance with such bonding requirements, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 

The cease and desist provisions of this order shall become effec- 
tive on the day after service of this order on respondent. The sus- 
pension provisions of this order shall become effective on the 6th 
day after service of this order on respondent. 


In re: Timotuy A. Reece. P&S Docket No. 6451. Decided April 15, 
1985. 


Dealer—Operating without adequate bonding requirements—Suspension of regis- 
tration—Civil penalty—Consent. 


Jory Hochberg, for complainant. 
Daniel W. Olsen, Kansas City, Missouri, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
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visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Timothy A. Reece, doing business as Reece Cattle 
Co., hereinafter referred to as the respondent, is an individual 
whose business mailing address is P. O. Box 341, Overbrook, 
Kansas 66524. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Timothy A. Reece, individually or through any cor- 
porate or other device, in connection with his activities subject to 
the Packers and Stockyards Act, shall cease and desist from engag- 
ing in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Four Hundred 
Dollars ($400.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 
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Copies of this decision shall be served upon the parties. 


In re: On10 VALLEY Livestock Corp., Mipwest LIVESTOCK AND Com- 
MODITY CORPORATION, GREGORY D. Wricut. P&S Docket No. 
6179. Decided April 16, 1985. 


Dealer—Scales and weighing violations—Suspension—Civil penalty—Consent. 


Thomas C. Heinz, for complainant. 
Malcolm K. Edwards, New Castle, Indiana, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.), hereinafter the Act, by a complaint and 
order to show cause filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, al- 
leging that respondent Ohio Valley Livestock Corp. and respondent 
Gregory D. Wright wilfully violated the Act and the regulations 
issued thereunder (9 CFR § 201.1 et seg.), and alleging further that 


respondent Midwest Livestock and Commodity Corporation is the 
successor corporation to respondent Ohio Valley Livestock Corp., 
and is unfit to engage in the business of a dealer subject to the Act. 
This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondents admit the jurisdictional allegations in paragraph I 
of the complaint and specifically admit that the Secretary has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations, waive oral hearing and further procedure and consent 
and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ohio Valley Livestock Corp., hereinafter “respondent Ohio 
Valley”, is a corporation which, at all times material herein, was: 
(a) Engaged in the business of buying and selling livestock in 
commerce for its own account at Williamsburg Stockyard, Wil- 
liamsburg, Indiana, and at New Castle Stockyard, New Castle, Indi- 
ana, 
(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce; 
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(c) Headquartered at Route 3, Eaton, Ohio 45320; and 

(d) Managed, directed and controlled by Eugene C. Wright, 
President, and Ruth D. Wright, Secretary-Treasurer, residing at 
Route 3, Eaton, Ohio 45320. 

2. Midwest Livestock and Commodities Corporation, hereinafter 
“respondent Midwest’, is a corporation which, at all times material 
herein, was engaged in the business of buying and selling livestock 
in commerce for its own account, with places of business located at 
Williamsburg Stockyard, Williamsburg, Indiana, and at New Castle 
Stockyard, New Castle, Indiana, in facilities previously occupied by 
respondent Ohio Valley. 

3. Gregory D. Wright, hereinafter respondent Gregory Wright, is 
an individual with a mailing address at Route 3, Eaton, Ohio 45320, 
who is the son of Eugene C. Wright and Ruth D. Wright, and who 
holds the title of President of respondent Midwest. 

4. Respondent Gregory Wright is, and at all times material 
herein was, a dealer engaged in the business of buying and selling 
livestock in commerce as the employee or agent of the vendor or 
purchaser, within the meaning of and subject to the provisions of 
the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this Decision, such Decision 
will be entered. 


ORDER 


Respondent Ohio Valley, its officers, directors, agents, successors 
and assigns, directly or through any corporate or other device, and 
respondent Gregory Wright, in connection with any business sub- 
ject to the Act, shall cease and desist from: 

1. Weighing livestock at other than their true and correct 
weights; 

2. Issuing scale tickets, purchase invoices or other accounts of 
sale on the basis of false and incorrect weights; 

3. Paying the sellers of livestock on the basis of false and incor- 
rect weights; and 

4, Failing to maintain and operate livestock scales owned or 
controlled by respondents in such a manner as to insure accurate 
weights and otherwise in strict conformity with the requirements 
of Section 201.73-1 of the regulations (9 CFR § 201.73-1). 

Respondent Ohio Valley is suspended as a registrant under the 
Act for a period of one year. 
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In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent Ohio Valley and respondent Gregory Wright are, jointly 
and severally, assessed a civil penalty in the amount of One Thou- 
sand Dollars ($1,000.00). 

The application by respondent Midwest for registration as a 
dealer to buy and sell livestock in commerce is hereby denied. Said 
application may be resubmitted after a period of one year. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 

Copies of this decision shall be served upon the parties. 


In re: Star Packinc Company, Inc. P&S Docket No. 6475. Decided 
April 16, 1985. 


Packer—Operating without adequate bonding requirement—Suspension—Consent. 


Ben Bruner, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations promulgated thereunder. This decision 
is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 


1. Star Packing Company, Inc., hereinafter referred to as re- 
spondent, is, and at all times material herein was, a Missouri cor- 
poration with its principal place of business located at 3813 Cote 
Brilliante, St. Louis, Missouri 63113. 

2. Respondent is, and at all times material herein was: 
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(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 
(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 
3. The respondent’s average annual purchases of livestock exceed 
$500,000.00. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Star Packing Company, Inc., its agents and employ- 
ees, directly or through any corporate or other device, in connec- 
tion with its operations subject to the Packers and Stockyards Act, 
shall cease and desist from engaging in business in any capacity for 
which bonding is required under the Act and the regulations with- 
_ out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and regulations. 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent. 

Copies hereof shall be served upon the parties. 


In re: Donatp R. Hoac. P&S Docket No. 6500. Decided April 16, 
1985. 


Dealer—Operating without adequate bonding requirements—Suspension—Civil 
penalty—Consent. 


Eric Paul, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 
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The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Donald R. Hogg, hereinafter referred to as the respondent, is 
an individual whose business mailing address is P. O. Box 752, 
Conway, Arkansas 72032. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account; and 

(c) This registration has been inactive since January 23, 1978. 


CONCLUSIONS 
The respondent having admitted the jurisdictional facts and the 


parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Donald R. Hogg, his agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and sup- 
plemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 218(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Dollars ($1,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 
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Copies of this decision shall be served upon the parties. 


In re: Micwakt S. Nicnois. P&S Docket No. 6428. Decided April 19, 
1985. 


Dealer—Issuing insufficient funds checks—Consent. 


Ben E. Bruner, for complainant. 
Howard S. Grimm, Auburn, Indiana, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent violated the Act. 
This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 


The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Michael S. Nichols, hereinafter referred to as the respondent, 
is an individual whose business mailing address is R.R. #2, Ken- 
dallville, Indiana 46755. 

2. The respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; 

(b) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency to buy 
livestock in commerce on a commission basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Michael S. Nichols, his agents and employees, direct- 
ly or through any corporate or other device, in connection with his 
activities subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay such 
checks when presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; and 

3. Failing to pay the full purchase price of livestock. 

The respondent is suspended as a registrant under the Act for a 
period of 120 days. 

Such order shall be effective on the sixth day after service of this 
decision upon the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Harotp EabeE and BarBarRA Eapk, d/b/a Haroip Eape LIvE- 
stock. P&S Docket No. 6441. Decided April 19, 1985. 


Dealer—issuing drafts without written agreement—Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
Anne M. Frassette, Salinas, California, for respondent. 


Decision by Edward A. McGrail, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondents does not meet the requirements of the Act and that the 
respondents wilfully violated the Act and the regulations promul- 
gated thereunder (9 CFR § 201.1 et seqg.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR § 1.138). 
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The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Harold Eade and Barbara Eade, hereinafter referred to as re- 
spondents, are individuals who at all times material herein were 
doing business as Harold Eade Livestock. Their principal places of 
business are in the Paso Robles area of California. The respond- 
ents’ business mailing address is Parkfield Route, Box 3620, San 
Miguel, California 93451. 

2. Respondents are, and at all times material herein were: 

(a) Engaged in the business of buying and selling livestock in 
commerce for their own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for their own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Harold Eade and Barbara Eade, their employees 
and agents, directly or indirectly through any corporate or other 
device, in connection with their business operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in business as a dealer or market agency while 
their current liabilities exceed their current assets; 

2. Issuing drafts which are not checks in payment for livestock 
without obtaining, prior to the transaction, the express written 
consent of the sellers that payment may be made by such drafts. 

Respondents Harold Eade and Barbara Eade are suspended as 
registrants under the Act for 30 days and thereafter until they are 
no longer insolvent. When respondents demonstrate that they are 
no longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, after the expiration of the 30 
day period of suspension. 

The provisions of this order shall become effective in the sixth 
day after service of this order on the respondent. 
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Copies of this Decision shall be served upon the parties. 


In re: LoNNiE GEorGE Hupcens. P&S Docket No. 6478. Decided 
April 24, 1985. 


Market agency—Operating without adequate bonding requirements—Civil penal- 
ty—Consent. 


Allan Kahan, for complainant. 
Douglas R. Nickell, Springfield, Missouri, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent willfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 


§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lonnie George Hudgens, hereinafter referred to as the re- 
spondent, is an individual whose business mailing address is Edgar 
Star Route, Box 155, Rolla, Missouri 65401. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Rolla Livestock Auction Barn stockyard, a posted stockyard under 
the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Lonnie George Hudgens, his agents and employees, 
directly or through any corporate or other device, shall cease and 
desist from engaging in business in any capacity for which bonding 
is required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the 
regulations. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Eight Hundred Dollars ($1,800.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Ronatp J. Marrs. P&S Docket No. 6446. Decided April 30, 
1985. 


Market agency—Insolvency—Custodial account—Suspension—Consent. 


Thomas C. Heinz, for complainant. 
James R. Doran, Springfield, Missouri, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 e¢ seg.), by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent’s financial condi- 
tion does not meet the requirements of the Act and that the re- 
spondent wilfully violated the Act and the regulations issued there- 
under (9 CFR § 201.1 et seq.). This decision is entered pursuant to 


1 Complainant’s counsel has requested that the suspension provision originally 
agreed to be “terminated”, because Respondent has now demonstrated that he is in 
full compliance with the bonding requirements. Therefore, the suspension provision 
has been deleted and expunged from this Consent Order. 
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the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ronald J. Marrs, hereinafter referred to as respondent, is an 
individual doing business as Lockwood Livestock Auction, with his 
mailing address at P. O. Box 176, Lockwood, Missouri 65682. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Lockwood Livestock Auction stockyard, a posted stockyard subject 
to the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock in 
commerce for his own account or the accounts of others and selling 
livestock in commerce on a commission basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy 
and sell livestock on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his activities subject 
to the Act, shall cease and desist from: 

1. Engaging in the business of a dealer or market agency while 
his current liabilities exceed his current assets; 

2. Issuing checks in payment of the net proceeds due from the 
sale of consigned livestock without having and maintaining suffi- 
cient funds available to pay such checks when presented; 

3. Failing to remit to consignors, within the time prescribed in 
section 201.43(a) of the regulations (9 CFR § 201.43(a)) the net pro- 
ceeds due from the sale of consigned livestock; 

4. Failing to deposit in any Custodial Account for Shippers’ 
Proceeds, within the time prescribed in section 201.42(c) of the reg- 
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ulations (9 CFR § 201.42(c)), amounts equal to the proceeds receiva- 
ble from the sale of consigned livestock; and 

5. Failing to otherwise maintain any “Custodial Account for 
Shippers’ Proceeds” in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR § 201.42). 

Respondent is suspended as a registrant under the Act for a 
period of 28 days and thereafter until such time as he shall demon- 
strate that the deficit in his “Custodial Account for Shippers’ Pro- 
ceeds” has been eliminated and that he is no longer insolvent. 
When respondent demonstrates that the deficit in his “Custodial 
Account for Shippers’ Proceeds” has been eliminated and that he is 
no longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating the suspension after the expiration of the 28 
day period of suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies hereof shall be served on the parties. 


MISCELLANEOUS DISCIPLINARY DECISIONS 


In re: PALMER G. Hu.ines, Ronnig C. Austin, and GreorGE CLIN- 
TON McDoNNELL. P&S Docket No. 5744. Decided March 12, 
1985. 


Allan R. Kahan, for complainant. 
W. Geary Jaco and Gerard D. Eftink, Kansas City, Missouri, for respondent. 


Decision by Donald A. Campbell, Administrative Law Judge. 
CLARIFICATION OF STAY ORDER AND ORDER FIXING EFFECTIVE DATE 


The stay order previously issued in this proceeding is hereby va- 
cated and replaced by the following stay order. 


ORDER 


The civil penalty and suspension provisions of the order entered 
November 30, 1984 in this case are hereby stayed as to Palmer G. 
Hulings, pending the outcome of his proceeding for judicial review. 

The cease and desist provisions in the order of November 30, 
1984 in the case will not be stayed, and became effective on the day 
after service of the previous order, filed February 8, 1985, on re- 
spondent Hulings. 
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In re: Gary R. WaceErs. P&S Docket No. 6436. Decided March 28, 
1985. 


Thomas Heinz, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On December 17, 1984, an order was issued in the above-cap- 
tioned matter, which, inter alia, suspended respondent as a regis- 
trant under the Packers and Stockyards Act until such time as he 
complies fully with the bonding requirements of the Act and the 
regulations. 

Respondent has demonstrated he is in full compliance with the 
bonding requirements of the Packers and Stockyards Act and the 
regulations. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued December 17, 1984, is terminated. The order shall 
remain in full force and effect in all other respects. 


In re: Donatp C. Davis. P&S Docket No. 6383. Decided April 16, 
1985. 


Eric Paul, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On September 28, 1984, an order was issued in the above-cap- 
tioned matter, which, inter alia, suspended respondent as a regis- 
trant under the Act until such time as he complied fully with the 
bonding requirements under the Act and the regulations. 

Respondent is now in full compliance with such bonding require- 
ments. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued September 28, 1984, is terminated. The order shall 
remain in full force and effect in all other respects. 
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In re: MaRLBorO PACKING ComPANY, INCc., and HENry J. SERRUYS. 
P&S Docket No. 6188. Decided April 22, 1985. 


Allan Kahan, for complainant. 
James Henley Morgan, Fort Worth, Texas, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, Complainant’s motion to dismiss the com- 
plaint against Respondent Marlboro Packing Company, Inc., is 
granted. 


In re: Rector AucTION SALE Barn, Inc. P&S Docket No. 6462. De- 
cided April 23, 1985. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


SUPPLEMENTAL ORDER 


On January 23, 1985, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act until such time as it complied fully with the bonding 
requirements under the Act and the regulations. 

Respondent is now in full compliance with the bonding require- 
ments under the Act and the regulations. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued January 23, 1985, is terminated. The order shall 
remain in full force and effect in all other respects. 
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In re: RONALD J. Marrs and Jon A. Marrs. P&S Docket No. 6446. 
Decided April 30, 1985. 


Thomas C. Heinz, for complainant. 
David P. Vandagriff, Morett, Missouri, for respondent. 


Decision by Edward H. McGrail, Admistrative Law Judge. 
DISMISSAL OF COMPLAINT 


For good cause shown, the complaint herein as to respondent Jon 
A. Marrs is hereby dismissed. 
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REPARATION DECISIONS 


Drxiz Stock Yarps, INc., v. ALMA Livestock Commission Co., INc. 
P&S Docket No. 6164. Decided March 8, 1985. 


Dealer—Market agency—Compliance with health requirements for livestock being 
offered for sale—“shipping fever”—mixing two groups of livestock from two 
owners—Reparation awarded. 


Complainant shipped 93 head of cattle interstate to respondent, where the livestock 
were found to have contracted “shipping fever”. Respondent removed the livestock 
from the stockyard, as required by state law. The livestock were transported to a 
farmer-rancher-feeder, for recuperation. The livestock arrived with no bill of lading. 
Later the same day, respondent shipped 85 additional head of cattle to the same 
farmer-rancher-feeder, where the two groups were mixed, under the assumption 
that the two groups had the same owner. After recovering from “shipping fever”, 
the cattle were sorted, divided and sold. There was a death loss of 14 or 15 head 
among the original 178 head. Determination of whose cattle suffered death loss was 
a matter of conjecture because of the co-mingling of the two groups. 


Respondent was held responsible for exercising reasonable care and diligence in pro- 
tecting and preserving funds or property of the principal in his custody. 


Respondent was ordered to pay complainant $1,053.12 with interest thereon at the 
rate of 13% per annum from January 1, 1983 until paid. 

Allan R. Kahan, Presiding Officer. 

Charles Smith, Meridian, Mississippi, for complainant. 

William H. Sherwood, Oxford, Nebraska, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 et. seg.), begun by a 
complaint filed on January 10, 1983, alleging failure to provide rea- 
sonable and adequate selling services by the respondent. The 
amount of the reparation claimed was $6,787.65. 

Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of the Department 
were served on respondent on April 21, 1983. A copy of the investi- 
gation report was served on the complainant on April 22, 1983. Re- 
spondent filed an answer in which he requested an oral hearing, 
which was served on complainant on May 16, 1983. By letter dated 
May 19, 1983, Mr. A. P. Carney, Jr. requested an oral hearing on 
behalf of complainant. After extensive attempts to find a conven- 
ient and a fair location for the oral hearing, both parties, through 
counsel, agreed to the “written hearing” procedure under Rule 13 
of the Rules of Practice. 

Allan R. Kahan of the Office of the General Counsel of this De- 
partment was Presiding Office. Complainant was represented by 
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Charles E. Smith, Esq, of Meridian, Mississippi. Respondent was 
represented by William H. Sherwood, Esq. of Oxford, Nebraska. 
Complainant filed depositions which were served on respondent. 
Respondent filed depositions which were served upon complainant. 
Respondent filed a brief and conclusions, but entitled it “oral argu- 
ment”. 


FINDINGS OF FACT 


1. Dixie Stockyard, Inc., hereinafter referred to as the complain- 
ant, is, and at times material herein was, engaged in the business 
of a dealer, buying and selling livestock in commerce for its own 
account, with its principal place of business at Meridian, Mississip- 
pi. 
2. Alma Livestock Commission Co., Inc., hereinafter referred to 
as the respondent, is, and at all times material herein was, engaged 
in the business of a market agency, selling livestock on a commis- 
sion basis in commerce, with its principal place of business at 
Alma, Nebraska. 

3. A. P. Carney, Jr. was, at all times material herein, president of 
complainant Dixie Stockyard, Inc. 

4, Larry Freeland was, at all times material herein, president of 
respondent Alma Livestock Commission Co., Inc. 

5. On or about October 16, 1982, Robert Ledford, acting as an 
agent for the complainant, purchased 52 steers and 41 heifers from 
the National Farm Organization collection point at Waterford, 
Ohio. The 93 head of cattle were calves and yearlings, weighing 
generally from 350 to 700 pounds per head. 

6. The 93 head of cattle, as well as other livestock purchased by 
the complainant on that day at Waterford, Ohio, were visually in- 
spected for signs or indications of illness by a licensed veterinarian, 
who, finding the livestock in apparent good health, approved the 
livestock for shipment in commerce. There was no visible indica- 
tion of disease or illness in the livestock. The temperature of the 
livestock was not taken, and no laboratory tests were made of the 
livestock to determine if the livestock were infected by disease or 
illness. 

7. Under the circumstances, the approval of the livestock for 
shipment on the basis of the visual inspection alone, without tem- 
perature taking or lab tests, was reasonable and acceptable. 

8. On October 17, 1982, the 93 head of cattle were loaded and 
shipped, via truck, approximately 1200 miles from Waterford, Ohio, 
to Alma, Nebraska. 
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9. The 93 head of livestock arrived at the Alma Livestock Com- 
mission Company stockyard at Alma, Nebraska, on October 18, 
1982. 

10. There is no evidence to indicate that the livestock were not 
given normal, reasonable and customary care during their trans- 
portation from Ohio to Nebraska. 

11. After the livestock arrived at the Alma stockyards, the 93 
head of cattle were unloaded into a holding pen. 

12. Mr. Larry Freeland, the owner of Alma Livestock Commis- 
sion Company, contacted Dr. Gil C. Wright, a licensed veterinarian 
and the state appointed livestock veterinarian and inspector for the 
Alma Livestock Commission Company. Dr. Wright inspected the 
livestock to determine if the 93 head were healthy enough to con- 
form with the health requirements necessary for their sale at the 
respondent’s sale. 

13. Nebraska state law requires that no livestock shall be re- 
leased for interstate or intrastate shipment until all health and 
other requirements have been complied with. Any diseased or ex- 
posed livestock are to be handled in accordance with rules and reg- 
ulations prescribed by the State Veterinarian. The applicable provi- 
sions of the Nebraska statutes, found at 54 Neb. Rev. Stat. §§ 1180- 
1182 (1981), provide, in relevant portion: 


Sec. 1180. Livestock auction markets; inspection of live- 
stock; duties of State Veterinarian; fees. All cattle, calves, 
horses, mules, swine, sheep and goats, upon entering live- 
stock auction markets, shall be inspected for health before 
being offered for sale. Such inspection shall be made by a 
veterinarian who has been designated and authorized by 
the State Veterinarian to make inspections of livestock at 
livestock auction markets as may be required by law or 
regulation, whether such livestock is moved in interstate 
or intrastate commerce. 


Sec. 1181. Livestock auction markets; veterinarians; 
agreement for services; contents; compensation; liability for 
torts, when. The State Veterinarian shall make the desig- 
nation of the veterinarian required by section 54-1180 and 
54-1182 by entering into an agreement with any duly li- 
censed veterinarian for his professional services in per- 
forming necessary inspections. ... Such contract shall 
make the veterinarian an agent for the Department of Ag- 
riculture to perform the duties assigned by sections 54- 
1180 and 54-1182, and the rules and regulations prescribed 
by the State Veterinarian, but shall not be deemed to 
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make the designated veterinarian an officer or employee of 
the state. The orders of such designated veterinarian, 
issued in the performance of the duties assigned him by 
sections 54-1180 and 54-1182 and the rules and regula- 
tions prescribed by the State Veterinarian shall have the 
same force and effect as though such order had been made 
by the State Veterinarian. Veterinarians, designated in ac- 
cordance with the requirements of this section, shall not 
be liable for reasonable acts performed to carry out the 
duties as set forth in sections 54-1180 and 54-1182 and the 
rules and regulations prescribed by the State Veterinarian 
pursuant to such sections. 


Sec. 1181.01. Livestock auction markets; violations; penal- 
ty. Any person engaging in livestock commerce at a li- 
censed livestock auction market who violates any provision 
of sections 54-1180 and 54-1181, or any rules or regula- 
tions duly promulgated thereunder, shall be guilty of a 
Class II misdemeanor. 


Sec. 1182. Livestock auction markets; livestock sold; treat- 
ment by veterinarians; release; certificate; rules and regula- 


tions. Any cattle, calves, horses, mules, swine, sheep and 
goats sold or disposed of at a livestock auction market, 
before removal therefrom, shall be released by the author- 
ized veterinarian, designated by the State Veterinarian as 
provided in this act, and treated to conform with the 
health requirements of the rules and regulations pre- 
scribed by the State Veterinarian for the movement of 
livestock. When required, such veterinarian shall furnish 
each owner with a certificate showing such inspection, 
treatment or quarantine. No such livestock for interstate 
or intrastate shipment shall be released until all the re- 
quirements of the state of its destination shall have been 
complied with. Any diseased or exposed livestock shall be 
handled in accordance with the rules and regulation as 
prescribed by the State Veterinarian. 


14. Dr. Wright conducted an examination of the 93 head. His 
visual examination of the livestock disclosed that the livestock 
were droopy, had lacrimal discharge (discharge from the eyes), 
snotty noses and appeared tired. (Wright Deposit p. 10). The doctor 
then took a rectal temperature reading of approximately 20-25 
head of livestock and found their temperatures to be from 103 to 
106. degrees. Some animals which did not have an appearance of 
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being sick were running a high temperature, indicating that the 
animals had an infection. 

15. From their visual appearance, the various eye and nose dis- 
charges and the elevated temperatures, Dr. Wright diagnosed the 
cattle as suffering from “shipping fever”. 

16. Shipping fever is a pasteurella infection, one of the more 
common diseases in cattle. The fever is infectious, being passed 
from cow to cow, and can cause death in cattle. Calves are more 
susceptible to shipping fever than grown cattle. While the transpor- 
tation of livestock does not, in itself, cause shipping fever, any 
cause of stress, including transportation, can cause the fever. 

17. Dr. Wright informed Mr. Freeland of his diagnosis, deter- 
mined that the 93 head did not conform with the health require- 
ments prescribed by the state and, thus, would not be fit for sale 
the next day. He ordered the livestock removed from the sale barn 
to prevent the possible spread of the disease to other livestock. 

18. Under Nebraska law, Alma Livestock Commission Company 
was required to remove the 93 head from the stockyard once the 
veterinarian told it to do so. 

19. Mr. Freeland contacted Mr. John Wessels, a farmer-rancher- 
feeder in Alma, Nebraska. Mr. Wessels had a good reputation for 
the care and feeding of shipped-in calves. Mr. Wessels had facilities 
to care for the 93 head of livestock. 

20. The 93 head were delivered to Mr. Wessels’ feedlot on Octo- 
ber 18, 1982, pursuant to Mr. Freeland’s instructions. They were 
placed in a pen. No bill of lading or health certificate accompanied 
the 93 head. 

21. Later in the day of October 18, 1982, a second truckload of 85 
head of cattle arrived at Mr. Wessels’ feedlot from the Alma stock- 
yard. The livestock was accompanied by a bill of lading and a 
health certificate indicating that Alvin McKee was the owner of 
the livestock. This second group of cattle, similar in appearance to 
the first group of 93 head, were placed in a separate pen. 

22. Mr. Wessels assumed, from the livestock’s appearance, that 
the two groups of livestock were from the same bunch of cattle. 
This group of 85 head also appeared to be tired, road weary and 
possibly ill. 

23. Mr. Wessels contacted the respondent to ask whether he 
could mix the two groups of cattle together. Respondent gave Mr. 
Wessels permission to mix the two groups of cattle, without deter- 
mining that the two groups of livestock were, in fact, owned by the 
same person. 

24, At approximately 11:00 a.m. on October 17, 1982, pursuant to 
the permission given by Larry Freeland and his wife, Shari Free- 
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land, Mr. Wessels mixed the 93 head and 85 head of cattle togeth- 
er. No effort was made to maintain the identity of the 93 head sep- 
arate and apart from the 85 head group. There was no convincing 
evidence to show that the two groups of cattle belonged to the same 
owner. 

25. The cattle, now numbering 178 head in one group, continued 
to be given medication, feed and water in treatment of the shipping 
fever. The care they received was the reasonable, customary and 
competent medical care to be expected in the treatment of such ill- 
ness. 

26. On or about November 15, 1982, after having recovered from 
“shipping fever”, the cattle were sorted by Mr. Wessels in prepara- 
tion for their being sold at the Alma stockyard on November 16, 
1982. The cattle were sorted at least twice in arriving at the final 
selection of livestock for complainant. The decision was based upon 
weight, sex and general appearance. At no time was complainant’s 
agent, Mr. Ledford, at the feedlot while the sorting was occurring 
and he did not participate in the determination of which cattle be- 
longed to whom. 

27. From the date on which the cattle were originally brought to 
the feedyard, October 18, 1982, until they were sorted, divided and 
sold, there was a death loss of 14 or 15 head among the original 178 
head. 

28. As identity of the calves had been lost when the two groups 
were co-mingled, the determination as to whose cattle actually suf- 
fered death loss is, to a large extent, conjecture. 

29. On November 16, 1982, 87 head of cattle were sold at Alma 
Livestock Commission Co., Inc. for the account of complainant’s 
agent, Bob Ledford, for a net amount of $20,317.34, after deduc- 
tions. 

30. Included in the deductions was a charge for $1,960.96 for the 
services provided by John Wessels in caring for the ill livestock for 
approximately one month. In addition, a net fee of $1,098.75 was 
also deleted for the service of Dr. Gil Wright. The amount was for 
his professional services in caring for both groups of livestock. 
When he realized that the livestock belonged to two different 
owners, Dr. Wright refunded one-half of the veterinarian charges 
to Mr. Ledford. 

31. The 93 head of cattle originally cost $23,845.59, and $2,009.40 
to transport from Waterford, Ohio, to Alma, Nebraska. When the 
veterinarian expenses of $549.38 and the feeding and care expenses 
of $1960.96 are subtracted from the amount received for the 87 
head which were finally sold for complainant, complainant lost 
$8,047.99. 
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32. The complaint was filed within ninety (90) days after the ac- 
crual of the cause of action. 


CONCLUSIONS 


The complainant in a reparation proceeding under the Act has 
the burden of establishing his claim by a preponderance of the evi- 
dence. Kavon v. Cherrier, 30 A.D. 784 (1971); Willoughby v. Produc- 
ers Marketing Association, 9 A.D. 707 (1950); Justin v. Am Hereford 
Farms, 24 A.D. 583 (1965); and Wagner v. Northwestern Livestock 
Commission Co., 20 A.D. 1025 (1961). Reparation awards may only 
be made with respect to a violation of the provisions of sections 
304, 305, or 307 of the Act (7 U.S.C. §§ 203, 204, 206). In this case, 
complainant must show that respondent engaged in an unjust, un- 
reasonable or discriminating practice, contrary to sections 304 and 
307 of the Act (7 U.S.C. §§ 204, 206), as section 305 is not applicable. 

Complainant alleges that respondent engaged in unjust practices 
by misdiagnosing the condition of the livestock when they could 
not have been suffering from shipping fever; by not selling the live- 
stock according to the instructions given to respondent; and by sub- 
jecting the livestock to communicable disease which resulted in a 
loss of six animals, a substantial veterinarian bill, and substantial 
expenses in the feeding, medication, and care of the livestock. Com- 
plainant makes a reparation claim in the amount of $6,787.65. 

The Act requires that posted stockyards and all market agencies 
operating at such stockyards render reasonable stockyard services 
(7 U.S.C. § 208). When they fail to comply with this duty, the Act 
provides that they shall make reparation in the form of money 
damages (7 U.S.C. § 210). Generally, reasonableness must be deter- 
mined by an examination of all pertinent circumstances. 

Respondent’s role was as a broker and factor, in that it was an 
agent of complainant’s to sell the livestock which was consigned to 
respondent. Respondent had possession and control over the live- 
stock and its disposal. Generally, where in the course of transac- 
tions for his principal funds or property belonging to the principal 
come into a broker’s custody, he occupies the position of a trustee 
or bailee with regard to that property. See 12 C. J. S. Brokers § 65 
(1930). It is a broker’s duty to exercise reasonable care and dili- 
gence to protect and preserve funds or property of the principal 
which are in his custody, and he is liable to the principal for any 
loss resulting from his failure to do so. See 12 C.J.S. Brokers § 65 
(1980); and Eason v. Heighton, 65 P.2d 1373, 49 Ariz. 237; and 
Schnur v. Nehl, 428 N.Y.S. 2d 49, 75 A.D. 2d 800. The broker, how- 
ever, is not an insurer of the safety of the property in his custody, 
and will not be held liable for loss if he exercises ordinary care, 
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skill, and diligence in keeping and protecting it. Thus, whether re- 
spondent exercised ordinary care, skill and diligence in his selec- 
tion of Mr. Wessels to care for the complainant’s livestock after 
they arrived at his stockyard in an apparently sick condition, and 
what the instructions respondent gave Mr. Wessels were with re- 
spect to the care they were to receive, are the critical questions. 

The unrebutted evidence, persuasive in nature, clearly shows 
that respondent exercised ordinary and reasonable care and dili- 
gence in his selection of Mr. John Wessels to care for the 93 head 
of sick cattle. The evidence also shows that during the time they 
were at Mr. Wessels’ feedlot, they received reasonable care with, 
however, one major exception. 

Respondent did not exercise the ordinary care, skill and diligence 
that would be expected of a reasonably prudent stockyard owner in 
permitting the complainant’s livestock and another person’s live- 
stock—which were also suffering from shipping fever and thus sent 
to Mr. Wessels’ feedlot to receive proper medical treatment—to be 
mixed. Had each group of livestock been distinctive and indentifia- 
ble in terms of breed, coloration or weight, the mixing of the two 
groups may have presented no major problem when it came time to 
separate them once they recovered. However, Mr. Freeland’s per- 
mission to Mr. Wessels to mix the two groups of cattle made it im- 
possible to determine which cattle belonged to complainant and 
which belonged to Mr. McKee, the other seller. It therefore became 
necessary to apportion the death loss from the shipping fever on 
the basis of cryptic and incomplete information—in other words, a 
partially educated guess. The document received from Mr. Kenneth 
Klepper, an associate of Mr. Ledford and the National Farm Orga- 
nization, (Exhibit 8 of Wessels Deposition) and used by Mr.Wessels, 
was helpful only to a point. 

An analysis of the animals which died discloses the following: 











DATE 
Oct. 23 


Oct. 25 


Oct. 27 
Oct. 28 


Oct. 31 


Nov. 2 
Nov. 4 
Nov. 5 


Nov. 9 


DESCRIPTION 
1 hfr cow 
1 hfr calf 
1 holstein 


1 hereford cow 
1 char calf 


2 head 
1 black-white face cow 


2 head 


1 char calf 


1 hereford 


1 hereford steer 


1 black heifer* calf 
1 black calf* 


*(Both notations probably refer to the same animal—the document is 


document on this point). 


CATTLE QUESTIONABLY 
DESIGNATED OWNER DESIGNATED 


McKee 
Ledford ? 
Ledford 


McKee 
Ledford ? 


McKee 
McKee 
McKee 
Ledford 2 


Ledford ? 
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McKee 
Ledford 


McKee 
McKee 


t is confusing and the examination of the witness did not clarify the 


688 
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In testimony, Mr. Wessels’ admitted that there was little, if any- 
thing to distinguish the Ledford cattle from the McKee cattle. 
(Wessels deposition p. 12). As to Mr. Ledford’s group, Mr. Wessels 
remembered that it contained both heifers and steers; and weights 
from approximately 300 plus to 700 plus pounds; that there were 
some blacks, some herefords and some holsteins; and that generally 
they were a mixed bunch of calves and yearlings. (Wessels deposi- 
tion p. 8). The only distinguishing factor Mr. Wessels’ remembered 
was that Mr. McKee’s group of cattle were a little more consistent 
in weight range than Mr. Ledford’s group (Wessels deposition p. 
12). 

The two documents which Mr. Wessels’ used to assist him in 
sorting the intermingled livestock into two groups (Exhibits 5 and 8 
of the Wessels deposition) provide very little assistance. They do 
show that Ledford’s group of animals had steers and some holstein, 
while McKee’s group contained bulls, but beyond that, they show 
that both groups had a large number of assorted heifers. Examin- 
ing the animals which died which were attributed to being com- 
plainants (Ledford’s) by the various dates, we find the following: 

October 23rd: Two of the three animals were attributed to Led- 
ford. The one holstein would appear to be appropriately considered 
to be from Ledford’s group, as McKee’s group did not have any hol- 
stein calves. The heifer calf could have been from either consign- 
or’s group. Attributing it to Ledford’s group, considering both the 
information and documentation Mr. Wessels had, appears to be 
conjecture, and was not warranted. 

October 25th: The one charolais calf attributed to Ledford’s group 
appears incorrect. Although the purchase invoices [Exhibit 3 of 
Ledford deposition] show that most of the livestock purchased by 
complainant were charolais calves, Mr. Wessels did not testify that 
this was a distinguishing factor between the two groups of live- 
stock. It is reasonable to conclude that due to distinct coloration of 
the charolais, a light tan, Mr. Wessels would have remembered if 
complainant’s (Ledford’s) group contained charolais, while Mr. 
McKee’s group did not. Therefore, we conclude that the charolais 
calf was attributed as belonging to complainant by conjecture. 

October 31st: Two head died, and one was attributed to being 
complainant’s (Ledford’s). There is no evidence that Mr. Wessels’ 
determination was based on anything other than dividing the loss 
between the two owners when Mr. Wessels could not determine 
otherwise. Thus, the one head attributed to complainant’s (Led- 
ford’s) group, was incorrectly designated. 
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November 2nd: The one charolais calf appears incorrectly desig- 
nated to complainant, for the same reasons elaborated about the 
charolais calf which was found dead on October 25th. 

November 5th: The one hereford steer would appear to be correct- 
ly designated, as complainant’s (Ledford’s) group contained steers, 
while McKee’s group did not. 

It is obvious that Mr. Wessels was using guesswork in his final 
selection. His final apportionment of 87 head to Ledford—4z2 heif- 
ers and 45 steers—was clearly incorrect as Ledford only had 41 
heifers out of the 93 head originally shipped, and prior to any 
death loss. That fact is clearly shown on the document (Exhibit 8 of 
the Wessels deposition) used to divide the intermingled group of 
livestock into two groups. 


DAMAGES 


Finally, there is the question of the amount of damages as a 
result of the mix-up. Although the weight of the four head involved 
can only be approximated, it is well established that damages are 
not rendered uncertain because they cannot be calculated with ex- 
actness. If a reasonable basis of computation is afforded it is suffi- 
cient although the result be only approximate. Eastern Co. v. 
Southern Photo Co., 273 U.S. 359, 379 (1927); Natural Bridge Pkg 
Co. v. Ganey, 15 A.D. 818, 823 (1956); Herbert O. Cuddy v. Laughlin 
Livestock Commission Co., 20 A.D. 37 (1961). 

An examination of the heifers which were sold for Ledford at the 
respondent’s market on November 16, 1982, discloses that 22 heif- 
ers with an average weight of 482 pounds sold for a price of $51.00 
cwt; and that 19 other heifers, with an average weight of 564 
pounds sold also for a price of $51.00 cwt. As complainant’s original 
group of cattle sent to respondent contained nine heifers with an 
average weight of 641 pounds, 11 heifers with an average weight of 
531 pounds, and 21 heifers with an average weight of 454 pounds 
(an average weight of 515 lbs for all the heifers), it is reasonable to 
conclude that the four animals mistakenly attributed would have 
been comprised of two heavier and two lighter animals. Thus, two 
heifers weighing 482 pounds each would sell for $245.82 a head, 
while the other two heifers, weighing 564 pounds each, would sell 
for $287.64 a head, or a total amount of $1,066.92. 

Respondent is liable to the complainant in the amount of the 
value of the four head of livestock which died from shipping fever 
and which respondent’s agent, Mr. Wessels, unfairly attributed to 
being owned by complainant. The mix-up of cattle was caused by 
respondent giving Mr. Wessels inaccurate information which 
caused the cattle to be mixed. From the value of the two head, 
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$1,066.92, commission charges of $13.80 ($3.45 per head) should be 
subtracted, leaving a total of $1,053.12. 

Complainant claims in this reparation a loss of $5,537.65. This 
amount is calculated on the basis of the difference between (1) the 
cost of the livestock plus shipping from the purchase point to re- 
spondent’s stockyard, feed expresses, marketing charges and the 
amount Mr. Wessels charged for caring for the sick livestock and 
(2) the sale price of the remaining 87 head which were sold at re- 
spondent’s market on November 16, 1982. In addition to this loss, 
respondent claims $1,250.00 in legal fees. 

The law does not impose an obligation on respondent that it will 
insure other people against losses not occasioned by respondent’s 
negligence. The 93 head of complainant’s livestock became afflicted 
with shipping fever through no fault, negligence or action of re- 
spondent. The regrettable death loss and lack of weight gain is a 
part of the inherent risk involved in the livestock industry. The 
action on the part of respondent in placing them in the care of Mr. 
Wessels and Dr. Maline until they were well and could be sold 
through respondent’s market was reasonable and proper, and com- 
plainant should rightly bear the expenses associated therewith. 

With respect to the awarding of attorneys fee in reparation mat- 
ters, they are denied. Hays Livestock Commission Co. V. Maly Live- 
stock Commission Co., 498 F.2nd 925 (10th Cir. 1974), 33 Agric. Dec. 
1122 (1974), held that the plain language of the Act precludes re- 
covery of attorney’s fees in reparation proceeding before the Secre- 
tary. The court held that only fees authorized ‘as a part of the cost 
of the suit” to enforce reparation orders in the district court are 
allowable. 

All other contentions of both parties presented for the record 
have been carefully considered whether or not specifically men- 
tioned herein and have been found without merit. 

On the jurisdiction to issue this order, see Neugebauer v. Ryken, 
Civ. No. 74-4018 (S.C.S.D., 1975); Mid-South Order Buyers, Inc. v. 
Platte Valley Livestock, Inc., 315 N.W. 2d 229 (Neb 1982), 41 Agric. 
Dec. 48 (1982); and Hays Livestock Com’n Co. v. Maly Livestock 
Com’n Co., 498 F.2d 925 (10th Cir. 1974), 38 Agric. Dec. 1122 (1974). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, 42 F.R. § 4395, as authorized by 
Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. §§ 450e-450g. See also Re- 
organization Plan No. 2 of 1953 (5 U.S.C. 1976 Ed., appendix at 
764). It constitutes “an order for the payment of money” within the 
meaning of section 309(f) of the Act (7 U.S.C. § 210(f)). 
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Under that section, if respondent does not comply with this order 
within the time limit in this order, complainant may, within one 
year of the date of this order, file in the District Court of the 
United States for the district in which he resides or in which is lo- 
cated the principal place of business of respondent, or in any state 
court having jurisdiction of the parties, a petition setting forth 
briefly the causes for which the petitioner claims damages and this 
order in the premises. That section further provides that such suit 
in the district court shall proceed in all respects like other civil 
suits for damages, except that the findings and orders herein shall 
be prima facie evidence of the facts herein stated, and the petition- 
er shall not be liable for costs in the district court or for the costs 
at any subsequent stage of the proceedings unless they accrue upon 
appeal. That section further provides that, if the petitioner finally 
prevails, he shall be allowed a reasonable attorney’s fee to be taxed 
and collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, United States De- 
partment of Agriculture, Washington, D.C. 20250, for inclusion in 
the file on this reparation proceeding. It is further requested that if 
the construction of the Act, or the jurisdiction to issue this order, 
becomes an issue in any such suit, prompt notice of such fact be 
given to the Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or to reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin, 446 F.2d 4 (8th Cir. 1971), 30 
Agric. Dec. 1063 (1971). On a complainant’s right to judicial review 
of such an order, see 5 U.S.C. § 702-3 and United States v. LC.C., 
337 U.S. 426 (1949). 


ORDER 


Within 30 days of the date hereof, respondent Alma Livestock 
Commission Co., Inc., shall pay complainant Dixie Stockyards, Inc., 
as a reparation the sum of $1,053.12 with interest thereon at the 
rate of 13 per annum from January 1, 1983, until paid. 

Copies hereof shall be served upon the parties. 
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NATIONAL FARMERS ORGANIZATION, INC. v. WESTERN IowA FARMS 
Co. P&S Docket No. 6168. Decided March 26, 1985. 


Dealer—Market agency—Sales contract disputed because cattle did not fit the con- 
tract and were therefore unacceptable to buyer—Buyer’s counterclaim requested 
return of buyer’s deposit—Reparation awarded to complainant. 


Complainant and respondent entered into sales contract. Respondent refused to 
accept the cattle and pay the agreed-upon purchase price. Respondent filed counter- 
claim to recover deposit it had paid at the time the contract was entered into. 


Examination of evidence determined that the cattle delivered by complainant met 
the specifications of the contract. Court ruled that respondent wrongfully rejected 
the cattle and complainant is entitled to damages. 


Respondent was ordered to pay complainant $7,587.40 plus interest thereon at the 
rate of 18% per annum from January 1, 1983, until paid. 


Richard A. Green, Washington, D.C., for complainant. 
Emmett D. Childers, Omaha, Nebraska, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), begun by a complaint filed on December 18, 1982, by National 
Farmers Organization, Inc., hereinafter NFO, alleging that certain 
cattle were sold by NFO to respondent Western Iowa Farms Co., 
hereinafter Western Iowa, pursuant to a sales contract dated July 
20, 1982, and that Western Iowa failed to accept the cattle and pay 
the agreed-upon purchase price. On January 18, 1983, Western 
Iowa filed a complaint against NFO seeking recovery of the 
$5,700.00 deposit paid at the time the contract was entered into. 
These complaints were consolidated into one proceeding and for 
purposes of this decision, Western Iowa’s complaint will be treated 
as if it were a counterclaim. 

Copies of the respective complaints and the investigative report 
prepared by the Packers and Stockyards Adminsitration of this De- 
partment and filed in this proceeding pursuant to the Rules of 
Practice were served upon the parties on March 28, 1983. 

On April 11, 1983, Western Iowa filed an answer denying liabil- 
ity, alleging that the cattle did not meet the contract specifications, 
and renewing its claim for recovery of its deposit. On April 20, 
1983, NFO answered Western Iowa’s complaint by denying any li- 
ability. At the oral hearing, Western Iowa filed, over NFO’s objec- 
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tions, an amended answer alleging as an affirmative defense the 
failure of NFO to give it notice of resale of the cattle. 

An oral hearing was held on December 14, 1983, at Billings, Mon- 
tana, before Peter V. Train, Esquire, of the Office of the General 
Counsel, United States Department of Agriculture. NFO was repre- 
sented by Richard A. Green, Esquire, Washington, D.C. Emmett D. 
Childers, Esquire, Omaha, Nebraska, represented Western Iowa. 

NFO called four witnesses and introduced 23 exhibits. Western 
Iowa called three witnesses and introduced five exhibits. 

NFO filed its initial brief on March 6, 1984. Western Iowa filed 
its brief on April 13, 1984, to which NFO replied on April 24, 1984. 
Letters from counsel to the Presiding Officer have been included in 
the file as supplemental briefs and considered in reaching the deci- 
sion in this case. 

References in the decision to the transcript of the oral hearing 
will use the designation TR. NFO’s exhibits will have the prefix CX 
and those of Western Iowa will be designated with the prefix RX. 


FINDINGS OF FACT 


1. Complainant National Farmers Organization, Inc., is a corpo- 
ration whose principal place of business is located in Corning, Iowa. 

2. NFO is, and at all times material herein was, engaged in the 
business of a dealer selling livestock in commerce as an agent for 
its members and is so registered with the Secretary of Agriculture. 

3. Respondent Western Iowa Farms Co. is a Nebraska corpora- 
tion with its principal place of business located at 702 Livestock 
Exchange Building, Omaha, Nebraska. 

4, Western Iowa is, and at all times material herein was, engaged 
in the business of a dealer buying and selling livestock in com- 
merce for its own account and as a market agency buying and sell- 
ing livestock on a commission basis and is so registered with the 
Secretary of Agriculture. 

5. On July 20, 1982, Western Iowa entered into an agreement 
with NFO to purchase two loads of cattle, at a base price of $70 per 
hundredweight (hereinafter cwt), consisting of approximately 160 
Simmental cross-breeds and 30 Simmental-Limousine cross-breeds 
weighing between 500-550 pounds. 

6. No discussion was had concerning the minimum percentage of 
Simmental or Limousine blood required in these animals. (TR 166, 
202) 

7. The contract provided that “{i]f members deliver cattle outside 
weight range on this contract, Buyer will price cattle to members 
on day of delivery. Members have option to refuse offer and retain 
ownership.” (CX 1) 
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8. The contract (paragraph 11) also included an agreement as to 
damages in case of breach. 

9. At the time the contract was entered into, Western Iowa made 
a deposit of $5,700.00. 

10. Western Iowa also entered into a contract dated August 9, 
1982, to sell to Western Order Buyers the cattle Western Iowa was 
purchasing from NFO. This contract provided that the cattle were 
guaranteed to weigh between 500-550 pounds. (RX E) 

11. The parties subsequently agreed that the cattle were to be de- 
livered at Winnett, Montana, on November 4, 1982. 

12. On November 3, 1982, the scale at the Winnett Stockyard 
malfunctioned and cattle originally intended to be delivered and 
weighed at Winnett on November 4, 1982, were delivered to, and 
weighed at Grassrange, Montana, approximately 30 miles from 
Winnett. 

13. Mike Spatz, at all times material herein, acted as the duly 
authorized representative of Western Iowa. 

14. On November 4, 1982, Mike Spatz went to Winnett to take 
delivery of the cattle. No NFO representative was present, but a 
brand inspector identified cattle weighed the previous day which 
he believed to be intended for Western Iowa. Because these cattle 
did not appear to fit the contract and because no representative 
from NFO was present, Spatz telephoned Check Leonard of West- 
ern Iowa to determine where his cattle were. Mr. Leonard tele- 
phoned Sam Kerns of NFO who informed him that the cattle were 
at Grassrange. 

15. Spatz went to Grassrange where he met Leo Zemliska, an 
NFO representative, who informed him that his cattle were at 
Winnett. Spatz once again went back to Winnett and determined 
that the cattle there were unacceptable. He conveyed his decision 
to Leonard who called Kerns who in turn instructed John Stuart, 
another NFO employee, to go to Winnett and inform Spatz that his 
cattle were in fact at Grassrange and not at Winnett as Zemliska 
had mistakenly stated. 

16. Although the contract did not specifically require that NFO 
provide cattle from a particular producer, it was the expectation of 
the parties that NFO would use cattle from the Delaney and 
Johnke ranches. These cattle were at Grassrange. 

17. After being informed by Stuart that the Delaney cattle were 
in fact at Grassrange, Spatz went back to Grassrange and inspected 
the Delaney and Johnke cattle which were separately penned at 
Grassrange. 
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18. Spatz rejected these cattle, primarily because they were black 
and baldy colored, not chocolate brown or red, and were therefore, 
in his opinion, not Simmental cross-breeds. (TR 266-69) 

19. On November 15, 1982, Western Iowa informed NFO in writ- 
ing that the cattle were rejected because the cattle were weighed 
previous to November 4, 1982, and because the cattle were improp- 
erly described. (RX C) 

20. M. R. Delaney credibly testified that he delivered approxi- 
mately 160 cattle to Grassrange on November 4, 1982, which con- 
tained from one-eighth to three eighths Simmental blood. (TR 124) 

21. Jim Johnke credibly testified that he delivered 102 steers to 
Grassrange on November 4, 1982, of which 75 were at least one- 
quarter to three-eighths Simmental. (TR 142) 

22. Approximately 25-27 head of Johnke cattle had both one- 
quarter Limousine blood and one-quarter Simmental blood. (TR 
155) 

23. Buzz Flanagan, an expert witness called by Western Iowa, 
testified that there was no required minimum percentage for an 
animal to be considered a Simmental cross-breed or a Simmental- 
Limousine cross-breed, but believed that it should have at least an 
eighth or a quarter Simmental blood. (TR 190) 

24. Simmental cross-breeds can be of varying colors to include 
predominantly black. (TR 192, RX B) 

25. After Western Iowa refused to take delivery of the cattle, 
NFO took the reasonable action of moving the 182 head which re- 
mained at Grassrange because of Western Iowa’s refusal to the 
Mid-America Feed Yard in Ohiowa, Nebraska. 

26. The livestock remained in the feedlot until they regained 
their health and sufficient weight to make their resale practicable. 
(TR 38) 

27. NFO sold the 182 head for $71,062.35, determined as follows: 

(a) 80 head to Don Facile for $32,858.81 (CX 6); 

(b) 21 head to Larry Provochak as pari of a larger group for an 
amount reasonably estimated to be $7,505.82 (CX 7); and 

(c) 81 head through the Lamoni Livestock Sales Co., Inc., auc- 
tion, Lamoni, Iowa, for the amount of $30,697.72 (CX 8). 

28. Transporting the 182 head to Nebraska cost $3,644.12 and 
NFO incurred a further expense of $432.99 in trucking the 81 head 
from the feedlot to Lamoni, Iowa. (CX 9) 

29. NFO claimed feed and medical costs at the feedlot of 
$11,014.64. (CX 10-13, 18; TR 168-69) 

30. The weight of the 182 head delivered to Grassrange was rea- 
sonably calculated to be 98,940 pounds. (CX 18; TR 170-72) 
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31. The market price for Simmental cross-bred cattle in Montana 
on November 4, 1982, was approximately $63 per cwt. (TR 71) 

32. NFO did not give Western Iowa specific notice of its intent to 
resell some of the cattle to Don Facile and Larry Provochak, nor 
did it give notice of the time and place of the resale of the remain- 
ing head through the Lamoni, Iowa, auction. 

33. No claim has been made that the prices at which the live- 
stock were sold to Facile, Provochak or at Lamoni were unreason- 
able. 

34. The complaint herein was filed within 90 days of accrual of 
the cause of action alleged herein. 


CONCLUSIONS 


In resolving whether NFO is entitled to damages or whether it 
must return Western Iowa’s deposit, it is necessary to determine 
not only whether the cattle shipped by NFO conformed to the spec- 
ifications of the contract, but also whether NFO’s failure to deliver 
the cattle to Winnett justified rejection of the cattle by Western 
Iowa. 

Western Iowa contends that NFO had an absolute obligation to 
deliver the cattle to Winnett, Montana, and NFO’s failure to do so 
justified rejection of the cattle irrespective of whether the cattle 
met the contract specifications. NFO acknowledges that the con- 
tract specified Winnett as the delivery point, but relies on section 
2-614 of the Uniform Commercial Code (U.C.C.) which provides 
that where agreed facilities fail or the agreed manner of delivery 
otherwise becomes commercially impracticable but a commercially 
reasonable substitute is available, such substitute performance 
must be tendered and accepted. There is no dispute that the scale 
at Winnett broke down on November 3, 1982, and was not available 
for use on November 4, 1982. Under the circumstances, delivery of 
the cattle to Grassrange, which was only 30 miles away, was a com- 
mercially reasonable substitute. 

It is unfortunate that NFO did not give notice to Western Iowa 
of the change in the place of delivery prior to Mr. Spatz travelling 
to Winnett, but NFO did give notice of the change to Mr. Leonard 
of Western Iowa the morning of November 4, 1982, who in turn no- 
tified Spatz. Spatz was able to go to Grassrange relatively quickly. 
There is no question that Spatz was inconvenienced, especially by 
Leo Zemliska’s erroneous statement that the Delaney cattle intend- 
ed for Western Iowa were at Winnett. Zemliska’s inexplicable error 
caused Spatz to make an unnecessary trip back to Winnett, but the 
error was quickly corrected by John Stuart, another NFO employ- 
ee, who travelled to Winnett to personally assure Spatz that the 
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cattle intended for Western Iowa were being weighed that day at 
Grassrange. Zemliska’s statement could not reasonably be con- 
strued as a tender of the cattle that were at Winnett because Spatz 
had been told by Chuck Leonard that the Delaney cattle that he 
had been expecting to receive were being weighed at Grassrange, a 
statement reconfirmed by Stuart. Accordingly, where the scale at 
Winnett had broken and Western Iowa’s representative had twice 
been told that Grassrange, 30 miles away, had been arranged as a 
substitute location, failure to deliver the cattle to Winnett did not 
justify rejection of the contract. 

In fact, the evidence demonstrates that the real basis for rejec- 
tion was not that the cattle were delivered at Grassrange, but 
rather because Mr. Spatz did not believe the cattle at Grassrange 
were Simmental cross-breeds. Mr. Spatz testified: 


Well, when we went back to Grassrange and looked at the 
cattle, and they had a pen of Delaney cattle there, and 
there were, I don’t know, approximately 130 or some odd 
cattle in that pen. And they said, well, these are the De- 
laney cattle, we can use these, and I said, well, they’re 
still, I says they might be the Delaney cattle, but I says, 


that they still aren’t Simmental cross cattle, they’re 
mainly black colored and a few black baldies on there. 


There were a few colored, red-colored cattle with Simmen- 
tal in them, but none of them really showed distinct char- 
acteristics of being Simmental crosses. 


(TR 245) 

On cross-examination, Mr. Spatz again demonstrated that he re- 
jected them because, “. . . the main contributing factor was that 
they were not Simmental-colored cattle like they were described to 
me as being cclored cattle.” (TR 269) The Delaney and Johnke 
cattle were mostly black and Spatz was looking for colored cattle, a 
chocolate brown color to reds. Id. 

The evidence introduced at the hearing established, however, 
that Simmental cross-breed cattle can be of varied colors. Buzz 
Flanagan, Western Iowa’s own witness, testified that the Simmen- 
tal cross-breed cattle would be of different colors depending on the 
breed with which the Simmental was crossed and the percentage of 
Simmental blood. (TR 192-93) Respondent’s Exhibit B, a handbook 
on cross-breeding with Simmentals distributed by the American 
Simmental Association, depicts Simmental cross-breeds of several 
different colors, including, significantly, solid blacks. (RX B) 
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M. R. Delaney and Jim Johnke, the producers of the cattle of- 
fered to Western Iowa, credibly testified that their cattle all were 
Simmental cross-breeds, containing from one-eighth to three- 
eighths Simmental blood. (TR 124, 142; FF 20, 21) Johnke further 
testified that he had 25-27 Simmental-Limousine cross-breeds. (TR 
155; FF 22) The contract in question does not set forth a prescribed 
minimum percentage of Simmental blood in the cattle to be deliv- 
ered. (CX 1) Flanagan confirmed that there was no set minimum in 
the industry as to the amount of Simmental blood required in Sim- 
mental cross-bred cattle. (TR 190) 

To rely on the color of the cattle to determine whether they were 
Simmental cross-bred cattle is manifestly incorrect. Western Iowa, 
however, also argues, at hearing and on brief, that the cattle were 
too heavy to meet the contract specifications. Weight discrepancy 
was, however, not given as a basis for rejecting the contract either 
verbally by Mr. Spatz or by Western Iowa’s letter of November 15, 
1982. (RX C) Western Iowa concedes that it did not particularize 
this basis, but argues against waiver under U.C.C. 2-605, by stating 
that NFO could not have cured the defect even if promptly notified 
because there were not sufficient cattle in the weight range of 500- 
550 pounds. (Western Iowa’s brief at 14, 15) Relying on the scale 
tickets introduced at the hearing to support this contention is 
somewhat speculative because the scale tickets reflected weigh- 
ments of more than one steer, some tickets were for lots of as 
many as 15 steers at a time. (e.g., CX 4; Scale Ticket # 10428) An 
unusually heavy or unusually light steer could distort the total and 
make a determination of an average meaningless. Because the 
question of weight discrepancy was not addressed at the time of de- 
livery, the evidence as to what the cattle weighed is unclear. 

This issue need not be resolved, however, because the contract 
itself addressed the question of cattle out of the weight range. It 
provides, in pertinent part, that “[i]f members deliver cattle outside 
the weight range on this contract, Buyer will price cattle to mem- 
bers on day of delivery. Members have option to refuse offer and 
retain ownership.” (CX 1) This was the remedy envisioned by the 
parties and demonstrates that the failure, if any, to deliver cattle 
within the contract specifications was not a material breach of the 
contract. Such a view is buttressed by Mr. Delaney who testified 
that it was customary in contracts such as the contract in this case 
for some of the cattle to be slightly heavier and some to slightly 
lighter than the specified weight. (TR 136) 

Accordingly, based on the evidence of record, it is clear that the 
cattle delivered by NFO met the specifications of the contract. If 
Western Iowa wanted only red-colored animals with more obvious 
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characteristics, they could have specified that the cattle have a 
minimum percentage of Simmental blood guaranteed to produce 
the desired characteristics. If Western Iowa wanted to insure that 
each and every animal weighed between 500 and 550 pounds, they 
could have required a guarantee that all animals would be within 
that range as Western Order Buyers did in its contract with West- 
ern Iowa. (RX E) Having failed to include those terms, Western 
Iowa is bound by any ambiguities created. 

Western Iowa therefore wrongfully rejected the cattle and NFO 
is entitled to damages. 


DAMAGES 


NFO introduced into evidence CX 18 as its calculation of dam- 
ages. There was a dispute as to what was the proper measure of 
damages. Although damages will be in the same amount as re- 
quested by NFO, the amount was derived through an approach dif- 
ferent from that proposed by either party, but one which, as ex- 
plained below, is mandated by the contract. 

The contract herein addresses the damages to be assessed in the 
event of a breach. Paragraph 11 of the contract states, in pertinent 
part, that: 


. . . failure of the Buyer of cattle to carry out the terms of 
this agreement shall make the Buyer responsible for the 
damages caused thereby to the NFO and its members. 
These damages shall include the difference in the price be- 
tween the contract price and the market price, should the 
market price be lower at the time of contract delivery plus 
all cost (sic) and damages incurred by the NFO and its 
members in the sale of same cattle as covered by the con- 
tract and all reasonable expenses incurred in the collec- 
tion of damages herein provided. 


(CX 1) Section 2-718(a) of the Uniform Commercial Code provides 
that the parties may liquidate damages and that their measure will 
be given effect so long as the liquidated damages are reasonable. 
The measure selected by the parties, i.e, the difference between 
the contract price and the market price plus incidental expenses is, 
in essence, the measure set forth in 2-708 of the U.C.C. as one of 
the remedies available to the seller in case of breach (U.C.C. 2-203). 
The measure chosen is, thus, clearly reasonable. It is, ironically, 
the remedy Western Iowa argued must be applied since NFO failed 
to give it notice of its resale of the livestock as required for recov- 
ery under 2-706. (See Western Iowa’s brief, pp. 20-22). 
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Although the contract does not specify the place at which the 
market price at the time of delivery is to be determined, under 2- 
708, the market price to be used is the market price at the time 
and place of tender. This would be Montana. Mr. Stuart testified 
that the market price in Montana for Simmental cross-breed cattle 
was approximately $63 per cwt, a figure he arrived at by compar- 
ing the cattle in question to other cross-breeds of a similar weight 
and quality which he sold during the time period in question for 
that amount. (TR 71) This is a reasonable basis for determining the 
market price. 

Mr. Kerns testified on behalf of NFO that the 182 head of cattle 
left at Grassrange weighed 98,940 pounds as determined by NFO 
personnel present at Grassrange when the cattle were weighed. 
(TR 171) He testified that CX 18, NFO’s calculation of damages, 
was prepared from the source documents, i.e., the penning sheet at 
the weigh-up, the various invoices for trucking and feed, and the 
invoices generated when the cattle were resold. (TR 168) Multiply- 
ing 98,940 pounds by $63 per cwt, the market price in Montana, re- 
sults in a market price for these cattle of $62,332.20. The contract 
price was $69,258.00, or a_ difference of $6,925.80 
($69,258.00 — $62,332.20). 

NFO also claims damages in the amount of $3,644.12 for freight 
costs incurred in transporting the cattle from Montana to the feed- 
lot in Ohiowa, Nebraska (CX 5) and another $432.99 for trucking 
some of the cattle to the auction sale in Lamoni, Iowa. (CX 9) West- 
ern Iowa claims that these damages are unwarranted because it 
was not commercially reasonable to transport the cattle to Nebras- 
ka. Western Iowa contends, rather, that the cattle should have 
been sold in Montana. Mr. Stuart explained that NFO decided to 
take the cattle to Nebraska because they believed the market to be 
higher there. (TR 112) NFO was aware that there would be an ad- 
ditional trucking charge, but Stuart testified that he believed they 
would more than recover that cost due to the higher market. (TR 
114-15) It is significant that Mr. Leonard of Western Iowa indirect- 
ly placed the market for Simmentals in Nebraska at $70 per cwt 
when he testified that he purchased Chiana cross-breed cattle of a 
similar weight for $73 per cwt on November 5, 1982, and Chianas 
were $2-3 per cwt more expensive than Simmental. (TR 227, 229) 
On the basis of the entire record, it was reasonable for NFO to be- 
lieve at the time that it would recover more money for these ani- 
mals in Nebraska. It was, therefore, commercially reasonable to 
ship the cattle to Nebraska. That NFO did not ultimately obtain as 
much as it expected for these animals or that its costs were more 
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than it anticipated is not the test. The trucking charges of $4077.11 
are recoverable. 

NFO also claims feed and veterinary expenses of $11,014.64 
which it substantiated with the invoices from Mid-America Feed 
Yards, Inc. (CX 10-13) Because NFO had in excess of 182 head at 
the feedlot, the total for these 182 head is an average derived by 
taking the total bill and dividing by the total head NFO had at the 
feed lot to arrive at a cost per head. This figure was then multi- 
plied by 182 to arrive at $11,014.64. (TR 168, 169; CX 18) While it 
may appear that the cattle were at the feedlot somewhat longer 
than might be expected, Mr. Stuart explained that it was necessary 
to make them presentable to sell. (TR 38) There is no contention 
that NFO placed these cattle in the feedlot for any reason other 
than to have the cattle recover the weight lost on the trip, and get 
over any sickness developed on the trip as stated by Stuart. Jd. 
Having concluded that it was commercially reasonable to ship the 
cattle to Nebraska for resale, it is proper to award NFO reasonable 
costs associated with preparing the cattle in the best possible 
manner for resale. NFO’s calculation of $11,014.64 for feed and vet 
charges is supported by the evidence and reasonable under the cir- 
cumstances and will be allowed. 

NFO’s damages are, therefore, reasonably calculated as follows: 


Difference between contract and market price $6,925.80 
Freight $4,077.11 
Feed and vet charges $11,014.64 


$22,017.55 


From this amount, however, must be subtracted any amount recov- 
ered when NFO properly mitigated its damages by reselling the 
cattle. No contention was made that NFO resold the cattle for less 
than a reasonable price. The cattle were resold in three lots, a sale 
of 80 head to Don Facile for $32,858.81 (CX 6); a sale of 81 head 
through the Lamoni, Iowa, auction (CX 8); and the remaining 21 
head to Larry Provochak as part of a larger load at a cost reason- 
ably estimated to be $7,505.82. (CX 7) (See TR 39-47) Accordingly, 
NFO received a total of $71,062.35 for the cattle on resale. The 
market price in Montana at the time of delivery was only 
$62,332.20. NFO, therefore, recovered an additional $8,730.15 on its 
resale over the market price ($71,062.35—$62,332.20). This amount 
must be subtracted from NFO’s damages of $22,017.55, resulting in 
final damages of $13,287.40. This figure will, of course, be offset by 
Western Iowa’s deposit of $5,700.00 in the order. 
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On jurisdiction to issue this order, see Rice v. Wilcox, 630 F.2d 
586 (8th Cir. 1980); Mid-South Order Buyers, Inc. v. Platte Valley 
Livestock, Inc. 210 Neb. 382, 315 N.W.2d 229 (1982). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority. 7 CFR § 2.35, 42 F.R. 4395, as authorized by 
the Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. § 450c-450g. See also, 
Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976 Ed. appendix p. 
764). It constitutes “an order for the payment of money” within the 
meaning of section 309(f) of the Act (7 U.S.C. § 210(f)). 

Under that section, if respondent does not comply with this order 
within the time limit in this order, complainant may, within one 
year of the date of this order, file in the district court of the United 
States for the district in which is located the principal place of 
business of respondent, or in any state court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which it claims damages and this order in the premises. That sec- 
tion further provides that such suit in the district court shall pro- 
ceed in all respects like other civil suits for damages except that 
the findings and orders herein shall be prima facie evidence of the 
facts herein stated, and the petitioner shall not be liable for costs 
in the district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his appeal. That section fur- 
ther provides that, if the petitioner finally prevails, he shall be al- 
lowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
such suit be filed with the Hearing Clerk, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, for inclusion in the 
file on this reparation proceeding. It is further requested that if the 
construction of the Act, or the jurisdiction to issue this order, be- 
comes an issue in any such suit, prompt notice of such fact be 
given to the Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice (9 CFR § 202.117). 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin, et al., 446 F.2d 4, 30 Agric. 
Dec. 1063 (8th Cir. 1971). On a complainant’s right to judicial 
review of such an order, see 5 U.S.C. § 702-3 and United States v. 
ICC, 337 U.S. 426 (1949). 
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ORDER 


Within 30 days of the date herein, respondent Western Iowa 
Farms Co. shall pay to complainant National Farmers Organiza- 
tion, Inc., the sum of $7,587.40 plus interest thereon at the rate of 
13 percent per annum from January 1, 1983, until paid. 

Copies hereof shall be served on the parties. 


WituiaM A. HALBERT v. JAMES W. THOMAS and Drxon LIVESTOCK 
Commission Company. P&S Docket No. 6380. Decided April 1, 
1985. 


Market agency and dealer—Issuing insufficient funds checks—Reparation award- 
ed. 

Complainant, a registered market agency and dealer, claimed respondent purchased 
21 head of livestock from complainant, giving complainant a check in the amount of 
$4,636.56 for these livestock. The check was subsequently returned by respondent 
Thomas’ bank due to insufficient funds. Twenty-two head of livestock were subse- 
quently transported to respondent Dixon and sold on behalf of respondent Dixon by 
Wagner-Huffman, a market agency and dealer. Complainant claimed right to the 
proceeds of the sale, stated the livestock had been purchased by respondent Thomas 
with a NSF check. 


Respondent was ordered to pay complainant as reparation $4,636.56 with interest 
thereon at the rate of 18% per annum from October 1, 1983 until paid. 


Jory M. Hochberg, Presiding Officer. 

Complainant, pro se. 

Gerard D. Effink, Kansas City, Missouri, for respondent. 
Paul O. Liebengood, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. §181 et seg.), begun by a 
complaint filed on August 25, 1983, alleging, in substance, failure 
to pay for livestock by respondent James W. Thomas and wrongful 
retention of the proceeds of livestock by respondent Dixon Live- 
stock Commission Co. The complainant claimed that the respond- 
ents were jointly liable to him in the amount of $4,636.56. 

Copies of the complaint and the investigation report prepared by 
the Packers and Stockyards Administration of the Department 
were served on respondent Thomas on March 5, 1984, and on re- 
spondent Dixon on March 2, 1984. Respondent Thomas’ answer, in 
which he requested an oral hearing, was served on complainant on 
April 18, 1984, and on respondent Dixon on April 16, 1984. Re- 
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spondent Dixon’s answer, which also requested an oral hearing, 
was served on the complainant on March 26, 1984, and on respond- 
ent Thomas on April 2, 1984. Thereafter, a reply was filed by the 
complainant and served on respondent Thomas on May 5, 1984, 
and on respondent Dixon on April 30, 1984. 

An oral hearing was held in Kansas City, Missouri on November 
16, 1984, before Jory M. Hochberg of the Office of the General 
Counsel of this Department. The complainant appeared pro se. Re- 
spondent Thomas was not subpoenaed and did not personally 
appear at the hearing, but was represented by Paul O. Liebengood, 
Esq., Blue Springs, Missouri. Respondent Dixon was represented by 
Gerard D. Eftink, Esq. of Van Hooser & Olsen, P.C., Kansas City, 
Missouri. Complainant testified on his own behalf and called one 
other witness. Respondent Dixon called two witnesses who were 
also examined by respondent Thomas. One exhibit was received. 
All parties were given the opportunity to file proposed Findings of 
Fact and briefs, and respondent Dixon took the opportunity to do 
so. 


FINDINGS OF FACT 


1. William A. Halbert, doing business as Kingsville Livestock 
Auction, hereinafter referred to as the complainant, is an individ- 
ual who at all times material herein was engaged in the business of 
conducting and operating the Kingsville Livestock Auction stock- 
yard, a posted stockyard under the Act, selling livestock on a com- 
mission basis at the stockyard and buying and selling livestock in 
commerce for his own account. Complainant is a registered market 
agency and dealer under the Packers and Stockyards Act. Com- 
plainant’s business mailing address is Highway #58, Kingsville, 
Missouri 64061. 

2. James W. Thomas, hereinafter referred to as respondent 
Thomas, is an individual who at all times material herein was en- 
gaged in business as a market agency buying livestock in com- 
merce on a commission basis, and as a dealer buying and selling 
livestock in commerce for his own account within the meaning and 
subject to the provisions of the Act. Respondent Thomas’ business 
mailing address is 401 W. 5th, Oak Grove, Missouri 64075. 

3. Dixon Livestock Commission Company, hereinafter referred to 
as respondent Dixon, is a corporation which at all times material 
herein was engaged in the business of selling livestock on a com- 
mission basis at the Kansas City Stockyards, buying livestock in 
commerce on a commission basis, and buying and selling livestock 
in commerce for its own account. Respondent Dixon is a registered 
market agency and dealer under the Act. Respondent Dixon’s busi- 
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ness mailing address is 346 Livestock Exchange Building, Kansas 
City, Missouri. 

4. On August 2, 1983, respondent Thomas purchased 21 head of 
livestock from the complainant, giving the complainant a check in 
the amount of $4,636.56 for these livestock. Respondent Thomas 
had the livestock trucked to his farm by John Crawford. The check 
which respondent Thomas issued for the livestock was subsequent- 
ly returned by respondent Thomas’ bank due to insufficient funds. 

5. On August 8, 1983, John Crawford hauled 22 head of livestock 
to respondent Dixon at the request of respondent Thomas. These 
livestock were sold at the Kansas City Stockyards on August 8, 
1983, on behalf of respondent Dixon, by Wagner-Huffman & Bur- 
lington Livestock Co., hereinafter Wagner-Huffman, a market 
agency and dealer registered under the Act. 

6. After the 22 head of livestock were sold by Wagner-Huffman, 
complainant called Ed Wagner, President of the firm, and stated 
that the livestock had been purchased by respondent Thomas from 
the complainant with an NSF check. Complainant stated to Mr. 
Wagner that he wanted the proceeds, but was told to take the issue 
up with respondent Dixon. 

7. By letter dated August 10, 1983, complainant informed re- 
spondent Dixon that the 22 head of livestock sold on August 8, 
1988, by Wagner-Huffman for Dixon were the same livestock for 
which complainant received an NSF check from respondent 
Thomas on August 2, 1983. Complainant asked respondent Dixon to 
hold the proceeds from the sale until the matter was clarified. 

8. The only persons who physically observed both of the livestock 
shipments in question—the 21 head of livestock purchased by re- 
spondent Thomas from the complainant on August 2, 1983, and the 
22 head delivered by respondent Thomas to the Kansas City Stock- 
yards on August 8, 1983, were John Crawford, the trucker of both 
loads, and respondent Thomas. 

9. Respondent Dixon has entered into previous livestock transac- 
tions with respondent Thomas. Respondent Thomas owed money to 
respondent Dixon as a result of problems which arose in some of 
these previous transactions. 

10. On different occasions, respondent Thomas informed both the 
complainant and respondent Dixon that he intended for each auc- 
tion yard to offset their claims against him with the proceeds from 
the sale of the livestock which were ultimately delivered to re- 
spondent Dixon at the Kansas City Stockyards on August 8, 1983. 

11. Respondent Thomas sold other loads of livestock during this 
period of time, including 22 head of livestock which were sold to 
Tina Livestock Auction, Tina, Missouri on or about August 3, 1983. 
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12. Respondent Thomas had issued other NSF checks to the com- 
plainant in purported payment for livestock during August, 1983. 
Respondent Thomas was prosecuted in state criminal court and 
placed on probation for issuing these NSF checks, including the 
check which is the basis for this reparation complaint. As a condi- 
tion of probation, respondent Thomas was ordered to make full res- 
titution to the complainant. As of November 16, 1984, respondent 
Thomas had made monthly payments totalling $2,250.00 in accord- 
ance with this probation order. This amount cannot be allocated to 
any particular check or checks. 


CONCLUSIONS 


The complainant in a reparation proceeding under the Act has 
the burden of establishing his claim by a preponderance of the evi- 
dence. Kavon v. Cherrier, 30 A.D. 784 (1971); Willoughby v. Produc- 
ers Marketing Association, 9 A.D. 707 (1950); Justin v. Am Hereford 
Farm, 24 A.D. 583 (1965); Wagner v. Northwestern Livestock Com- 
mission Co., 20 A. D. 1025 (1961). Reparation awards may only be 
made with respect to a violation of the provisions of sections 304, 
305, or 307, of the Act (7 U.S.C. § 203, 204, 205, 206). In this case, 
complainant must show that respondents engaged in unjust, unrea- 
sonable or discriminatory practices, contrary to section 307 of the 
Act (7 U.S.C. § 206), as the other sections are not applicable. 

Complainant contends that respondent Thomas and respondent 
Dixon are jointly and severally liable in reparation in the amount 
of $4,636.56. The case against respondent Thomas is simple. The 
evidence is undisputed that respondent Thomas, a dealer and a 
market agency subject to the Act, purchased livestock from con- 
signment at complainant’s stockyard on August 2, 1983. In ex- 
change for this livestock, respondent Thomas delivered a check to 
the complainant. The check was later returned due to insufficient 
funds. Full payment for the livestock in question still has not been 
made, and respondent Thomas has not raised any defense or assert- 
ed any set-off with respect to his obligation to pay for this live- 
stock. His actions are clearly in violation of section 312(a) of the 
Act (7 U.S.C. 213(a)). Hopi Agricultural Improvement Association v. 
dim Noland, et al 39 A.D. 934 (1980). 

Complainant’s claim against respondent Dixon and the nature of 
the evidence required to prove the claim are more complicated. 
Complainant contends that the 22 head of livestock which were 
sold at the Kansas City Stockyards on behalf of respondent Dixon 
on August 8, 1983, included the 21 head of livestock purchased by 
respondent Thomas from the complainant a week earlier. On this 
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basis, complainant argues that he is entitled to the proceeds from 
the August 8, 1983, sale of the livestock. 

Several decisions issued by the Secretary of Agriculture do sup- 
port the proposition that a complainant may collect from a market 
agency which has delivered the proceeds from the sale of livestock 
to the consignor when the market agency has “notice of facts 
which would cause a reasonably prudent person to make a further 
investigation to ascertain whether there was an adverse interest in 
the property.” Phillips v. Bruce, et al. 29 A.D. 1027, 1030 (1970). In 
the Hopi Agricultural Improvement Association case, cited above, it 
was held that a stockyard was not liable to the complainant for de- 
livering the proceeds of sale to the consignor despite the market 
owner’s knowledge at the time of delivery that the consignor had 
stopped payment on one or more checks which he previously issued 
for livestock. This general knowledge, without more, would not sup- 
port a finding that the stockyard had violated the Act so as to 
render it liable in reparation. 

The present case differs from those cited above in that the pro- 
ceeds from the August 8, 1983, sale at the Kansas City Stockyards 
were not remitted to a consignor, but were retained by respondent 
Dixon, at respondent Thomas’ instructions, as a set-off against a 
pre-existing debt owed to Dixon by Thomas. Ordinarily this distinc- 
tion would give rise to the issue of the priority of the claims of the 
complainant and respondent Dixon. However, it is not necessary to 
decide whether complainant’s claim is superior to respondent 
Dixon’s because the evidence will not support a finding that the 
livestock sold at the Kansas City Stockyards on August 8, 1983, 
were, in whole or in part, the same livestock sold at Kingsville on 
August 2, 1983. 

The testimony and analysis of Mr. Michael Purnell, the employ- 
ee from the Kansas City Regional Office of the Packers and Stock- 
yards Administration who prepared the investigative report in this 
case, is critical on this issue. Mr. Purnell compared the descriptions 
of the livestock on the Kingsville records documenting respondent 
Thomas’ August 2, 1983, purchase of 21 head with the descriptions 
of the livestock on the Kansas City Stockyard records showing the 
22 head of livestock sold on August 8, 1983. On the basis of this 
analysis, it was Mr. Purnell’s opinion that no more than seven 
head sold on August 8, 1988, could have come from the 21 head 
purchased by Thomas at Kingsville on August 2, 1983. Further- 
more, it is clear from Mr. Purnell’s testimony that his method of 
analysis was more accurate in showing that the majority of the 
livestock sold for Dixon did not come from Kingsville than in estab- 
lishing that a few of the head did come from Kingsville. That is, 
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Mr. Purnell’s opinion that five to seven head may have come from 
Kingsville was based on the only evidence available to him—gener- 
al comparisons of weight and species type on the two sets of docu- 
ments. The fact that a 500-600 pound bull was found on both sets 
of invoices does not necessarily prove that both invoices were iden- 
tifying the same bull. 

The record establishes that respondent Thomas was buying and 
selling other loads of livestock during this time period. Specifically, 
there were other purchases by respondent Thomas from Kingsville 
and from Dixon, as well as at least one other sale to Tina Livestock 
Auction, Tina, Missouri during the first two weeks in August, 1983. 
These dealings make the validity of Mr. Purnell’s analysis critical- 
ly important since the livestock purchased by Thomas at Kingsville 
on August 2, 1983, were not the only livestock which he would 
have had available to sell the following week. Complainant was 
unable to testify that the livestock trucked to Dixon were his since 
he did not arrive at the Kansas City Stockyards until after the 
August 8, 1983, sale. Instead, complainant relied on the testimony 
of John Medford Crawford to establish that the livestock respond- 
ent Thomas delivered to Dixon were the same livestock purchased 
by respondent Thomas at Kingsville on August 2, 1983. There are 
several reasons, however, why this testimony is insufficient to 
carry complainant’s burden. 

Mr. Crawford operates as a livestock trucker. It is undisputed 
that he hauled the livestock purchased by respondent Thomas at 
Kingsville on August 2, 1983, to Thomas’ place of business. It is 
also undisputed that Mr. Crawford hauled the livestock which were 
sold at the Kansas City Stockyards on August 8 from respondent 
Thomas’ to the stockyards. While Mr. Crawford testified on direct 
examination that he believed these were the same livestock, he 
later testified that he did not actually check the back tag numbers 
on the second load of livestock, but that they appeared to be the 
same tags and the same livestock. His testimony also makes it 
clear that he was more concerned with getting the transportation 
accomplished efficiently than in determining the identity of the 
livestock. 

This testimony, combined with the fact that Mr. Crawford admit- 
ted that complainant’s auction yard serves as his primary base for 
his trucking operations, leads me to conclude that complainant did 
not carry the burden of proving that the livestock sold for Dixon on 
August 8, 1983, included the livestock which Thomas purchased at 
Kingsville the previous week. Consequently, I conclude that com- 
plainant is entitled to an order against respondent Thomas, but not 
against respondent Dixon. See Lizer v. Peters, 29 Agric. Dec. 402 
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(1970) for discussion of jurisdiction to issue a reparation order 
against a dealer. 

On the jurisdiction to issue this order, See Mid South Order 
Buyers, Inc. v. Platte Valley Livestock, Inc., 315 N.W. 2d 229 (Neb. 
1982), 41 Agric. Dec. 48 (1982); and Hays Livestock Com’n Co. v. 
Maly Livestock Com’n Co., 498 F.2d 925 (10th Cir. 1974), 33 Agric. 
Dec. 1122 (1974). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority 7 CFR § 2.35, 42 F.R. § 4395, as authorized by 
Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. §§ 450e-450g. See also Re- 
organization Plan No. 2 of 1953 (5 U.S.C. 1976 Ed, appendix at 764). 
It constitutes “an order for the payment of money” within the 
meaning of section 309(f) of the Act (7 U.S.C. § 210 (f)). 

Under that section, if respondent does not comply with this order 
within the time limit in this order, complainant may, within one 
year of the date of this order, file in the District Court of the 
United States for the district in which he resides or in which is lo- 
cated the principal place of business of respondent, or in any state 
court having jurisdiction of the parties, a petition setting forth 
briefly the causes for which the petitioner claims damages and this 
order in the premises. That section further provides that such suit 
in the district court shall proceed in all respects like other civil 
suits for damages, except that the findings and orders herein shall 
be prima facie evidence of the facts herein stated, and the petition- 
er shall not be liable for costs in the district court or for costs at 
any subsequent stage of the proceeding unless they accrue upon 
appeal. That section further provides that if the petitioner finally 
prevails, he shall be allowed a reasonable attorney’s fee to be taxed 
and collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, United States De- 
partment of Agriculture, Washington, D. C. 20250, for inclusion in 
the file of this reparation proceeding. It is further requested that if 
the construction of the Act, or the jurisdiction to issue this order, 
becomes an issue in any such suit, prompt notice of such fact be 
given to the Office of General Counsel, United States Department 
of Agriculture, Washington, D. C. 20250. 

On a petition to reopen a hearing, to rehear or to reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin, 466 F.2d 4 (8th Cir. 1971), 30 
Agric. Dec. 1063 (1971). On a complainant’s right to judicial review 
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of such an order, see 5 U.S.C. § 702-3 and United States v. LCC, 
337 U.S. 426 (1949). 


ORDER 


Within 30 days of the date hereof, respondent James W. Thomas 
shall pay complainant as reparation the sum of $4,636.56 with in- 
terest thereon at the rate of 13% per annum from October 1, 1983, 
until paid. 

The complaint is hereby dismissed as to respondent Dixon. 

Copies hereof shall be served upon the parties. 


Prewitt CATTLE CoMPANY v. ATKINSON Livestock MARKET and 
RIcHARD REED, P&S Docket No. 5935. Decided April 29, 1985. 


Consignment for sale on a commission basis—Dispute over existence of no-sale 
agreement—Reparation awarded. 

Complainant consigned 90 bred heifers to respondent for sale on a commission basis 
with a stipulation that if the sale price of heifers was not close to $600.00 per head, 
the cattle were to be no-saled and returned to complainant. Complainant further 
alleged that respondent Atkinson sold the livestock at an average price of $475.00 
per head. 


Examination of all the evidence of record led to the conclusion that a no-sale agree- 
ment was reached. The measure of damages was the difference between the market 
price and the amount received by the consignor, not necessarily the difference be- 
tween the price at which the animals were sold and the no-sale price. 


Respondent was ordered to pay complainant as reparation $7,289.55 plus interest 
thereon at the rate of 13% per annum from April 1, 1981, until paid. 


Gary L. Jackson, Glendive, Montana, for complainant. 
Robert M. Cook, Norfolk, Nebraska, for respondent. 


Decision by Donald A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), hereinafter the Act, begun by a complaint filed on March 30, 
1981, by Prewitt Cattle Company, hereinafter Prewitt, alleging that 
Prewitt consigned 90 bred heifers to respondent Atkinson Livestock 
Market for sale on a commission basis with the stipulation that if 
the sale price of the heifers was not close to $600.00 per head the 
cattle were to be no-saled and returned to Prewitt. The complaint 
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further alleges that despite the no-sale agreement, Atkinson sold 
the livestock at an average price of $475.00 per head. 

A copy of the complaint and the investigative report prepared by 
the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice was 
served upon respondents on June 4, 1981. The investigative report 
was served upon complainant on June 9, 1981. 

On June 24, 1981, respondents filed an answer in which they 
denied the existence of a no-sale agreement. 

An oral hearing was held on May 16 and 17, 1984, at Rapid City, 
South Dakota, before Peter V. Train, Esquire, of the Office of the 
General Counsel, United States Department of Agriculture. Prewitt 
Cattle Company was represented by Gary L. Jackson, Esquire, 
Glendive, Montana. Robert M. Cook, Esquire, Norfolk, Nebraska, 
represented Atkinson Livestock Market and Richard Reed. 

On May 15, 1984, complainant filed a motion to amend the com- 
plaint substituting Richard Reed as the individual respondent, 
rather than Bob Reid. The motion was heard at the oral hearing. 
Respondents’ objection was overruled on the basis that the purpose 
of the amended complaint was to correct a mistake in the name of 
the market owner, that Richard Reed was the owner of the market, 
and that Richard Reed, as owner, had been fully apprised of the 
proceedings and had, in fact, been served with the complaint. (TR 
70) 

Complainant Prewitt called three witnesses and introduced 19 
exhibits. Respondents also called three witnesses and introduced 33 
exhibits. 

Complainant filed its initial brief on July 30, 1984. Respondents 
filed their brief on September 21, 1984, to which complainant re- 
plied on October 24, 1984. 

References in this decision to the transcript of the oral hearing 
will use the designation TR. Complainant’s exhibits will have the 
prefix CX and those of respondents will be designated with the 
prefix RX. 


FINDINGS OF FACT 


1. Complainant Prewitt Cattle Company, Inc., is a corporation 
whose principal place of business is located at Route # 1, Box 5D, 
Sidney, Montana 59270. 

2. Prewitt Cattle Company is, and at all times material herein 
was, engaged in the business of a dealer buying and selling live- 
stock in commerce for its own account and is so registered with the 
Secretary of Agriculture. 
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8. Respondent Richard Reed is an individual doing business as 
Atkinson Livestock Market in Atkinson, Nebraska. 

4. Respondent Richard Reed was, at all times material herein, 
engaged in the business of a market agency selling livestock on a 
commission basis in the name of Atkinson Livestock Market and 
registered with the Secretary of Agriculture as a market agency 
buying and selling livestock in commerce on a commission basis 
and as a dealer buying and selling livestock for his own account. 

5. In the fall of 1980, Prewitt Cattle Company purchased 154 
head of Angus bred heifers at Medicine Bow, Wyoming, at approxi- 
mately $550.00 per head. These cattle were shipped to Dwight 
Will’s farm in Wiota, Iowa, where they were put on feed for ap- 
proximately 90 days pursuant to an agreement between Prewitt 
and Will that Will would care for and feed the cattle in return for 
an even split of any proceeds above $550.00 per head received upon 
their subsequent resale. (TR 27, 36, 103) 

6. Near the end of the period that the cattle were at Will’s farm, 
Don Reiner, on behalf of BIC Cattle, offered to purchase them at 
$550.00 per head. Prewitt rejected the bid. (Ex. D, Investigative 
Report; TR 36) 

7. Keith Fahrenholz also made an offer in January, 1981, to pur- 
chase 105 of these heifers at $550.00 per head which was also re- 
jected. (TR 199) 

8. On January 31, 1981, Dwight Will, on behalf of Prewitt Cattle 
Co., consigned 33 head of the lighter heifers to Anita Livestock 
Auction Co., Anita, Iowa, for sale on a commission basis. These 
heifers were no-saled at $530.00 per head. (CX C; TR 107-108) 

9. A no-sale agreement is an agreement between the consignor 
and auction market whereby the auction market agrees to with- 
draw the livestock for sale or no-sale them if the highest bid re- 
ceived is not equal to or greater than the minimum price at which 
the consignor wishes to sell them. 

10. In February, 1981, 90 of the heifers at Will’s farm were con- 
signed to Atkinson Livestock market, Atkinson, Nebraska, and the 
remaining 60 head transported to Sidney, Montana. (TR 72-76; CX 
K, L, M) 

11. Prior to consigning the cattle to Atkinson, Mr. Prewitt had 
several telephone conversations with market personnel concerning 
what his cattle would bring at auction, and what charges the 
market assessed if the cattle were no-saled. (TR 64; CX I, J, N, P) 

12. At least two of these conversations were with Dennis Ziska, a 
market employee authorized to act on behalf of the market and to 
enter into a no-sale agreement. (TR 64, 292, 338, 345) 
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13. During the course of these conversations, an agreement was 
reached that the market would no-sale the livestock if they did not 
bring close to $600.00 per head. (TR 64-68) 

14. On February 16, 1981, 90 bred heifers consigned to the 
market by Rod Prewitt on behalf of Prewitt Cattle Company for 
sale on a commission basis were sold at auction for a gross price of 
$42,830.00, or an average price of $475.00 per head. A calf was sold 
at a later date at a price of $457.90. After commissions and other 
sales expenses were deducted, Prewitt received a total of $42,222.94 
for the 90 head and the calf sold later. (Ex. 3, Investigative Report, 
RX 28) 

15. Bred heifers similar to those in question here were selling for 
between $500-670.00 at Sidney Livestock Market Center, Sidney, 
Montana, during the period January 28, 1981, through February 
25, 1981. (CX D-H; TR 42-57) 

16. On February 25, 1981, 53 of the 60 head transported to Mon- 
tana were sold at the Sidney Livestock Market Center, Sidney, 
Montana, for a total of $31,500.00, or an average of $594.34 per 
head. (CX Q) 

17. Rod Prewitt had never attended a sale at Atkinson Livestock 
Market or met Richard Reed. (TR 159-160) 


18. It is customary to give a no-sale price when consigning live- 
stock to a market with which you have not previously dealt and 
where you will be unable to attend the sale. (TR 66, 202) 

19. The complaint herein was filed within 90 days of accrual of 
the cause of action alleged herein. 


CONCLUSIONS 


The critical issue in this case is whether there was in fact a no- 
sale agreement between the parties. Mr. Prewitt testified that he 
had a number of conversations with representatives of Atkinson 
Livestock Market in which he told the market personnel that he 
wanted close to $600.00 per head for his animals and that Mr. 
Ziska agreed to no-sale them if they did not receive an appropriate 
bid. Mr. Ziska denied entering into any such no-sale arrangement. 

For the reasons set forth below, an examination of all the evi- 
dence of record leads to the conclusion that a no-sale agreement 
was reached. First, Mr. Prewitt is an experienced cattleman and, as 
both he and Mr. Fahrenholz testified, it was customary and only 
practical to put a no-sale on cattle when you were not able to 
attend the sale yourself and did not know the market operators. 
(TR 202) It is highly unlikely that Mr. Prewitt would consign live- 
stock to Atkinson without a no-sale agreement. Second, Mr. 
Prewitt credibly testified that based on his observation of sales at 
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the Sidney, Montana, market during January and February, 1981, 
he believed his heifers were worth at least $600.00 per head at the 
Sidney market. (TR 54; CX D-H) Indeed, the 53 animals which 
Prewitt sold at Sidney on February 25, 1981, were sold at an aver- 
age of $594.34 per head. (CX Q) Third, Mr. Prewitt had already re- 
jected two bids of $550.00 per head for the heifers because he and 
Dwight Will had more than $550.00 per head invested in the ani- 
mals. A load of smaller animals were no-saled at Anita, Iowa, at 
$530.00 per head. 

Additionally, Mr. Prewitt testified that he called the Atkinson 
market on February 14, 1981, the day after the animals arrived, to 
verify their arrival and receive the market’s appraisal of their 
value. (TR 78; CX N) Prewitt testified that the market’s employee, 
who was in fact Dennis Ziska, told him that the cattle were not as 
big as Ziska had expected and asked whether Prewitt had to have 
exactly $600.00 before he would sell them. Prewitt further testified 
that Ziska told him that the animals would bring “close to $600.00” 
and that, therefore, Prewitt told him to sell them if they got close 
to $600.00. (TR 80) Mr. Ziska, while acknowledging the conversa- 
tion on February 14, 1981, denies that he agreed to no-sale the ani- 
mals if they did not bring close to $600.00. (TR 345-47) 

Mr. Prewitt clearly was determined to make a profit on these 
animals, i.e., sell them for more than $550.00 per head. He reason- 
ably expected that he could do so by shipping them to Montana for 
sale at the Sidney market. He testified that he preferred to sell 
them in Nebraska if he could receive the same amount because his 
trucking expenses would be less. (TR 61) He made several phone 
calls for the express purpose of satisfying himself that the animals 
would sell for close to $600.00 at Atkinson. Accordingly, the com- 
plainant has demonstrated by a preponderance of evidence that 
there was a no-sale agreement. 

The sale of consigned livestock in violation of the consignor’s in- 
structions is a failure to furnish reasonable stockyard services pur- 
suant to reasonable request. Howard v. Loretz, 33 Agric. Dec. 333 
(1974); Melady & Co. v. Shannon & Farrell, 3 Agric. Dec. 379 (1944). 
Respondent Richard Reed, doing business as Atkinson Livestock 
Market, has committed an unfair practice in violation of section 
307 of the Act (7 U.S.C. § 208), for which reparation may be award- 
ed. 

The question of damages must therefore be addressed. The meas- 
ure of damages is the difference between the market price and the 
amount received by the consignor. Howard v. Loretz, 33 Agric. Dec. 
at 336; Melady & Co. v. Shannon & Farrell, 3 Agric. Dec. at 379. It 
is not necessarily the difference between the price at which the 
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animals were sold and the no-sale price. Complainant’s requested 
damages of $125.00 per head is sustainable, therefore, only if it es- 
tablishes that the market value of the animals was $600.00 per 
head. 

All the evidence in the record demonstrates that they were 
worth less than $600.00 per head. There was, however, ample evi- 
dence that the animals were worth more than an average of 
$475.00 per head. Bids of $550.00 per head for the whole herd were 
rejected twice. The lighter and, therefore, less valuable heifers re- 
ceived bids of $530.00 per head at Anita, Iowa. Fifty three random- 
ly selected animals were shipped to Sidney and placed in a feedlot 
for a short period of time and sold for an average of $594.34 per 
head the week after the sale in question. This case is, therefore, 
distinguishable from Howard v. Loretz and the cases cited therein 
where there was, apparently, no evidence of market value other 
than price received at the auction. 

To find that the market value of Prewitt’s heifers was in excess 
of $475.00 per head is not, however, to find that Prewitt failed to 
receive the highest price bid at the Atkinson market that day. 
Complainant does not allege, and there is no evidence to show, that 
the Atkinson auction was not an arms-length sale. The fact re- 
mains, however, that Prewitt attempted by the no-sale agreement 
to preserve the option of selling the animals in Montana or else- 
where and that but for respondent’s breach of that agreement 
would have received more than $475.00 per head at a subsequent 
sale. 

Based on all the evidence of record, I find that the value of the 
animals was $550.00 per head. That was the bid made by BIC 
Cattle Company and Mr. Fahrenholz. The $594.34 received by the 
other 53 head is not a proper measure because they were placed in 
a feedlot for a period of time where they presumably gained weight 
and, therefore, value. Prewitt had additional expenses on these 
cattle which should not be charged to respondent Reed. 90 head at 
$550.00 per head is $49,500.00. Prewitt received $41,774.85. Re- 
spondent Reed is not entitled to any commission in transactions in 
which, as here, he is found guilty of a violation of the Act. Curnow 
v. California Livestock Marketing Association, 34 Agric. Dec. 1665 
(1975); Howard v. Loretz, 33 Agric. Dec. 333); Bainbridge Cattle Co. 
v. Berigan Bros., 16 Agric. Dec. 982 (1957). The commission of 
$619.55 is therefore forfeited. The remaining deductions will be al- 
lowed. 

Complainant is entitled to receive $49,500.00 minus the deduc- 
tions except for the commission shown on the account of sale in Ex. 
3 of the investigative report. These deductions for feed, insurance, 
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medical and inspection services total $435.60. Prewitt was therefore 
entitled to receive $49,064.40. It received only $41,774.85. Its dam- 
ages can reasonably be calculated to be $7,289.55. Damages are not 
rendered uncertain because they cannot be calculated with abso- 
lute exactness. It is sufficient if a reasonable basis of computation 
is afforded, although the result will be only approximate. Howard 
v. Loretz, 33 Agric. Dec. at 336. 

Atkinson Livestock Market was the trade name in which Rich- 
ard Reed operated as an individual. Richard Reed, therefore, is the 
registrant and the only party to whom the order should apply. He 
will be ordered to pay damages. 

On jurisdiction to issue this order, see Rice v. Wilcox, 630 F.2d 
586 (8th Cir. 1980); Mid-South Order Buyers, Inc. v. Platte Valley 
Livestock, Inc., 210 Neb. 382, 315 N.W.2d 229 (1982). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, 42 F.R. 4395, as authorized by 
the Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. § 450c-450g. See also, 
Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976 Ed. appendix p. 
764). It constitutes “an order for the payment of money” within the 
meaning of section 309(f) of the Act (7 U.S.C. § 210(f)). 

Under that section, if respondent does not comply with this order 
within the time limit in this order, complainant may, within one 
year of the date of this order, file in the district court of the United 
States for the district in which is located the principal place of 
business of respondent, or in any state court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which it claims damages and this order in the premises. That sec- 
tion further provides that such suit in the district court shall pro- 
ceed in all respects like other civil suits for damages except that 
the findings and orders herein shall be prima facie evidence of the 
facts herein stated, and the petitioner shall not be liable for costs 
in the district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his appeal. That section fur- 
ther provides that, if the petitioner finally prevails, he shall be al- 
lowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
such suit be filed with the Hearing Clerk, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, for inclusion in the 
file on this reparation proceeding. It is further requested that if the 
construction of the Act, or the jurisdiction to issue this order, be- 
comes an issue in any such suit, prompt notice of such fact be 
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given to the Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice (9 CFR § 202.117). 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin, et al., 446 F.2d 4, 30 Agric. 
Dec. 1063 (8th Cir. 1971). On a complainant’s right to judicial 
review of such an order, see 5 U.S.C. § 702-3 and United States v. 
ICC, 387 U.S. 426 (1949). 


ORDER 


Within 30 days of the date herein, respondent Richard Reed shall 
pay to complainant Prewitt Cattle Company the sum of $7,289.55 
plus interest thereon at the rate of 13 percent per annum from 
April 1, 1981, until paid. 

Copies hereof shall be served on the parties. 
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DISCIPLINARY DECISIONS 


In re: Fava & Company, Inc. PACA Docket No. 2-6547. Decided 
January 25, 1985. 


Bankruptcy—Failure to pay promptly—Publication of the facts—Default. 


Edward M. Silverstein, OGC, for complainant. 
Allan Sturim, Kew Gardens, New York, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act’’, instituted by a complaint filed 
on May 8, 1984, by the Director, Fruit and Vegetable Division, Ag- 
ricultural Marketing Service, United States Department of Agricul- 
ture. It is alleged in the complaint that during the period February 
through August 1983, respondent purchased, received, and accept- 
ed, in interstate and foreign commerce, from 25 sellers, 80 lots of 
fruits and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed pur- 
chase prices, in the total amount of $368,574.97. It was further al- 
leged that, on November 16, 1983, respondent filed a voluntary pe- 
tition in bankruptcy in the United States Bankruptcy Court for the 
District of New Jersey which had been designated as Case No. 83- 
06561. 

A copy of the complaint was served upon respondent, which filed 
an answer on June 4, 1984. In its answer, respondent denied many 
of the material allegations of the complaint, but it did admit those 
allegations relating to its November 16, 1983, bankruptcy filing. On 
August 9, 1983, complainant moved for the issuance of a decision 
based on the respondent’s admissions in its answer and in its bank- 
ruptcy pleadings. This motion at first was denied. However, subse- 
quent to complainant’s motion, on November 30, 1984, certification 
of the following question was made to the Judicial Officer: whether 
the complainant was entitled to a decision without further proceed- 
ings? On December 4, 1984, the Judicial Officer issued a Ruling on 
Certified Question in which he held that with one exception, re- 
spondent’s stated defenses were without merit, but that it ought to 
be allowed to make an offer as to its ability to prove that it had 
agreements with sellers extending the mandatory ten day payment 
period to a point up to and including the present. By Order dated 
December 7, and 19, 1984, respondent was given, until December 
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28, 1984, the opportunity to do so. However, respondent failed to 
respond thereto. Accordingly, pursuant to the Judicial Officer’s 
Ruling, and upon the motion of the complainant for the issuance of 
a Decision, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Fava & Company, Inc., is a corporation, whose ad- 
dress is 456 East Railway Avenue, Paterson, New Jersey 07503. 

2. Pursuant to the licensing provisions of the Act, license number 
690394 was issued to respondent on August 29, 1968. This license 
was renewed annually, but terminated on August 29, 1983, pursu- 
ant to section 4(a) of the Act (7 U.S.C. 499d(a)) when respondent 
failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period February through August 1983, respondent pur- 
chased, received, and accepted in interstate and foreign commerce, 
from 25 sellers, 80 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment prompt- 
ly of the agreed purchase prices, in the total amount of 
$368,574.97.2 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 80 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 


1 Official notice is taken of the respondent’s bankruptcy pleadings. In those 
pleadings, respondent admits owing eight of the 25 sellers named in the complaint 
the exact amount alleged as owed them in the complaint, and admits owing six of 
the remaining 17 sellers almost $20,000 more than was alleged as being owed them 
in the complaint. 
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by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final March 5, 1985.—Ed.] 


In re: Rivers Foops, Inc. PACA Docket No. 2-6532. Decided Febru- 
ary 28, 1985. 


Failure to pay promptly—Bankruptcy—Publication of facts—Consent. 


Edward M. Silverstein, F&N Div., OGC, for complainant. 
Stephen Axelrod, Kennett Square, Pennsylvania, for respondent. 
Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on April 16, 1984, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period May 
1982 through April 1983, respondent purchased, received, and ac- 
cepted, in interstate and foreign commerce, from 49 sellers, 615 lots 
of fruits and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed pur- 
chase prices, in the total amount of $458,590.40. 

A copy of the complaint was served upon respondent which filed 
an answer in which it denied that the transactions noted in the 
complaint involved interstate and foreign commerce. Respondent 
also denied that its alleged violations were willful, and claimed 
that the Act, the Regulations issued pursuant to it, and the Rules 
of Practice governing these proceedings violated ‘Articles V and 
XIV” of the Constitution. However, respondent did admit that it 
had filed a petition in bankruptcy as alleged in the complaint. A 
hearing on this matter was set for November 19, 1984, postponed to 
December 18, 1984, and finally postponed without date. Complain- 
ant now has filed a motion for a decision generally based on re- 
spondent’s admission in its bankruptcy proceeding. Based upon 
these admissions, the precedent which this forum is bound to 


1 This figure is erroneous. The actual figure is $458,592.40. See below. 
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follow 2 requires that complainant’s motion be granted. This is in 
accord with the Secretary’s Judicial Officer’s directions, as is the 
granting of the Complainant’s Request for Official Notice, filed 
January 22, 1985, which request is hereby granted. The Respondent 
was served with both the Request for Official Notice and the Pro- 
posed herein Decision, to which it filed no objections. Therefore, 
upon the motion of the complainant for the issuance of a Decision, 
the following Decision and Order is issued without further investi- 
gation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 CFR 1.189). 


FINDINGS OF FACT 


1. Respondent, Rivers Foods, Inc., is a corporation, whose mailing 
address is 1120 Saw Mill River Road, Yonkers, New York 10710, 
and whose business address was 245 Moonachie Road, Moonachie, 
New Jersey 07074. 

2. Pursuant to the licensing provisions of the Act, license number 
198958 was issued to respondent on November 15, 1962. This li- 
cense terminated on November 15, 1983, pursuant to Section 4(a) of 
the Act (7 U.S.C. 499d(a)) when respondent failed to pay the re- 
quired annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period May 1982 through April 1983, respondent pur- 
chased, received, and accepted in interstate and foreign commerce, 
from 49 sellers, 615 lots of fruits and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, in the total amount of 
$458,592.40.4 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 615 transactions set forth in Finding of Fact No. 3, above, 
constitutes repeated and flagrant violations of Section 2 of the Act 
(7 U.S.C. 499b), for which the Order below is issued. Complainant 
also has requested that a finding be made that respondent’s viola- 
tions were willful. However, since no license would be revoked such 
a finding would be superfluous. See Produce Brokers, Inc., 41 Agric. 
Dec. 2247 (1982). 


2See Fava & Company, Inc., 48 Agric. Dec. ___ (PACA Docket No. 2-6547, De- 
cember 4, 1984). 

3 Respondent admits this in its answer. Its bankruptcy pleadings indicate that it 
may also have done business at 71 Hudson Street, Hackensack, New Jersey. 

4 The complaint stated the figure as $458,590.40, but the complainant’s individual 
allegations total $458,592.40. 
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ORDER 


A finding is made that respondent has committed flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final March 10, 1985.—Ed.] 


In re: Ernest A. DeMattia d/b/a Cousins Foop DIstrisuTors. 
PACA Docket No. 2-6721. Decided April 4, 1985. 


Failure to make full payment—Publication of facts—Consent. 


Edward M. Silverstein, F&N Div., OGC, for complainant. 
Harold Murphy, Boston, Massachusetts, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “Act”), instituted by a complaint 
filed on January 23, 1985, by the Director, Fruit and Vegetable Di- 
vision, Agricultural Marketing Service, United States Department 
of Agriculture. 

The complaint alleges that during the period July 1983 through 
August 1984, Respondent failed to make full payment promptly to 
21 sellers, of the agreed purchase prices, or balances thereof, in the 
total amount of $101,401.36 for 524 lots of perishable agricultural 
commodities, purchased, received, and accepted in interstate and 
foreign commerce. A copy of the complaint was served upon Re- 
spondent. Respondent initially filed an answer denying certain al- 
legations of the complaint. Respondent has now filed an amended 
answer substantially admitting the allegations of the complaint 
and has agreed with complainant to the entry of a Decision and 
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Order as set forth herein. Therefore, pursuant to Section 1.138 of 
the Rules of Practice (7 CFR 1.138), the following Decision and 
Order is issued without further procedure or hearing. 


FINDINGS OF FACT 


1. Ernest A. DeMattia, (hereinafter ‘““Respondent’’), is an individ- 
ual doing business as Cousins Food Distributors, whose business ad- 
dress is 168 Beacham Street, Everett, Massachusetts 02149. 

2. Respondent was not licensed under the PACA, but at all times 
pertinent hereto was operating subject to the licensing provisions 
of the PACA. 

3. The Secretary has jurisdiction over Respondent and the sub- 
ject matter involved herein. 

4, As more fully detailed in paragraph 5 of the Complaint and as 
admitted by Respondent, during the period July 1983 through 
August 1984, Respondent failed to make full payment promptly to 
21 sellers of the agreed purchase prices or balances thereof, in the 
total amount of $100,454.86 for 519 lots of perishable agricultural 
commodities, purchased, received, and accepted in interstate and 
foreign commerce. Respondent has made payment to one shipper in 
the amount of $946.50 with respect to five lots of produce noted in 


the Complaint (Transaction Nos. 329 through 333). 


CONCLUSIONS 


Respondent admits that the transactions detailed in paragraph 5 
of the Complaint remain past due and unpaid, except for transac- 
tions 329 through 333, amounting to $946.50, which has been paid. 
This results in a total admitted balance past due and unpaid of 
$100,454.86 to 21 sellers for 519 lots of perishable agricultural com- 
modities, purchased, received and accepted in interstate and for- 
eign commerce, during the period July 1983 through February 
1984. 

Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b), by failing to make full 
payment promptly with respect to the transactions set forth in 
Findings of Fact No. 4 above, for which the Order below is issued. 


ORDER 


A finding is made that Respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall become effective on April 15, 1985. 
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Copies hereof shall be served upon the parties. 


In re: FLEMING INTERMOUNTAIN, INc. PACA Docket No. 2-6379. De- 
cided March 8, 1985. 


Dennis Becker, F&N/PACA, OGC, for complainant. 
John Owens, Salt Lake City, Utah, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, complainant’s motion to dismiss this pro- 
ceeding is granted. 
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REPARATION DECISIONS 


Vec-Mix, Inc. v. Pexco Propuce SA.LEs, Inc., PACA Docket No. 2- 
6517. Decided March 11, 1985. 


Interstate commerce—Allowance for shortage of shipment—Dismissal. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $363.60 in connec- 
tion with a transaction in contemplation of movement in interstate 
commerce involving the shipment of one truckload of green pep- 


pers. 
A copy of the report of investigation was served upon the parties. 


A copy of the formal complaint was served upon respondent which 
filed an answer thereto denying liability. 

The amount claimed in the formal complaint does not exceed 
$15,000 and therefore the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure the verified pleadings of the parties are 
considered a part of the evidence as is the Department’s report of 
investigation. The parties were given an opportunity to submit fur- 
ther evidence in the form of sworn statements, however, neither 
party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Veg-Mix, Inc., is a corporation whose address is 
P.O. Drawer 1345, Belle Glade, Florida. 

2. Respondent, Pexco Produce Sales, Inc., is a corporation whose 
address is State Farmers Market, Office A-3, Pompano Beach, Flox- 
ida. At the time of the transactions involved herein respondent was 
licensed under the Act. 

3. On or about June 20, 1983, complainant sold to respondent one 
truckload of green peppers as follows: 475 large peppers at $15.15 
per carton, 300 medium peppers at $10.15 per carton, and 75 small 
peppers at $5.75 per carton, or $10,672.50 f.o.b. 
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4. On or about April 14, 1983, complainant shipped the load of 
peppers from Belle Glade, Florida to respondent in Pompano 
Beach, Florida, in contemplation that such peppers would subse- 
quently move in interstate commerce. On arrival of the peppers at 
respondent’s place of business, respondent accepted the peppers 
and was subsequently granted an allowance by complainant be- 
cause of the load being short 50 cartons of large peppers. 

5. A informal complaint was filed on December 27, 1988, which 
was within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


Complainant concedes that an allowance was made after arrival 
of the peppers in the amount of $393.90. Since respondent has paid 
complainant $9,915.00, complainant is bringing this action for a 
claimed balance due of $336.60. Respondent, in its answer to the 
formal complaint, alleged that the allowance granted by complain- 
ant was for a shortage of 50 cartons as to the large peppers. Thus 
respondent claims that the total allowance was $757.50 (50 x $15.15 
= $757.50), and this is the amount which respondent deducted 
from complainant’s invoice when respondent remitted $9,915.00. 

Respondent submitted as an exhibit to its complaint a copy of 
complainant’s invoice showing the typed number “475” with a line 
drawn through such number and the number “425” inserted in its 
place. At the bottom of the invoice written in ink was the follow- 
ing: “50 Lrg Pep. Short In Dely at Portland. OK’d Larry Watkins.” 
In its answer respondent alleged that Mr. Larry Watkins was an 
agent for complainant and that respondent had been unable to con- 
tact Mr. Watkins. 

Complainant made no reply to these allegations and we find that 
respondent has shown by a preponderance of the evidence that it 
was granted an allowance on the basis of 50 cartons of large pep- 
pers being short, or a total allowance of $757.50. See Apple Jack 
Orchards v. M. OrrutT BROKERAGE Co., 41 Agric. Dec. 2265 (1982). 
Since respondent paid complainant on this basis there remains 
nothing due from respondent to complainant. The complaint should 
be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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Lissy’s FrEsH Foop Company, INc. v. EMERSON H. Exuiotr d/b/a 
EMERSON Propuce. PACA Docket No. 2-6716. Order issued 
March 11, 1985. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely informal complaint was filed on September 10, 1984, and a 
formal complaint was filed on November 7, 1984. Complainant 
seeks to recover $16,772.99 which amount is alleged to be the total 
purchase price for watermelons sold to and accepted by respondent 
in June and July, 1984. Respondent filed an answer to the formal 
complaint on January 2, 1985, admitting that $15,380.84 of the 
amount claimed by complainant was due and owing to complainant 
on account of the transactions involved herein. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 


order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$15,380.84. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from August 1, 1984, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 
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Tue Kinc’s CREEK CANNING Co., INC. v. EMERSON H. Etuiott d/b/a 
EMERSON ELLIOTT Propuce. PACA Docket No. 2-6718. Decided 
March 11, 1985. 


Interstate commerce—Reparation awarded. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $26,643.60 in con- 
nection with shipments of tomatoes in interstate commerce. A copy 
of the formal complaint was served upon respondent, which filed 
an answer thereto, admitting the material allegations of the com- 
plaint, including the indebtedness claimed by complainant. Accord- 
ingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
47.8(d)). 

Complainant, King’s Creek Canning Co., Inc., is a corporation 
whose address is P.O. Box 206, Princess Anne, Maryland 21853. Re- 
spondent, Emerson H. Elliott d/b/a Emerson Elliott Produce, is an 
individual whose address is P.O. Box 745, Casselberry, Florida 
32707. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $26,643.60. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as_ reparation, 
$26,643.60, with interest thereon at the rate of 13 percent per 
annum from September 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


KELLER’s Wapato Frutrt, INc. v. P. TAviLLA Co., Miami, INc. and/or 
CENTRAL WASHINGTON SALES, Inc. PACA Docket No. 2-6452. 
Decided March 19, 1985. 


Consignment—Interstate commerce—Reparation awarded. 

After a federal inspection indicated that produce shipped to respondent by com- 
plainant was of poor quality, complainant told respondent to “do the best you can.” 
It was held that the phrase “Do the best you can” does not give respondent authori- 
zation to handle the produce on a consignment basis. Reparation was awarded to 
complainant. 
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George S. Whitten, Presiding Officer. 
Robert J. Reynolds, Yakima, Washington, for complainant. 
Richard L. Katz, Coral Gables, Florida, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondents in the amount of $5,229.09, in con- 
nection with the shipment of a truckload of apples in interstate 
commerce. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondents. A copy of the 
report of investigation was also served upon complainant. Respond- 
ent P. Tavilla Co. Miami Inc. filed an answer to the complaint de- 
nying liability for the amount claimed and including a counter- 
claim arising out of the same transaction. Respondent Central 
Washington Sales, Inc., also filed an answer to the complaint deny- 
ing liability to complainant. 

The amount involved in neither the complaint nor counterclaim 
exceeds $15,000, and accordingly, the shortened method of proce- 
dure provided in the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to such procedure complainant filed an opening state- 
ment. Respondent Central Washington Sales, Inc. filed an answer- 
ing statement which included the affidavits of Paul J. Tavilla and 
Walter Vazquez, President and Vice-President respectively of P. 
Tavilla Co. Miami, Inc. Complainant filed a statement in reply. 
Both respondents filed a brief. 


FINDINGS OF FACT 


1. Complainant, Keller’s Wapato Fruit, Inc., is a corporation 
whose address is 301 N. Track, Wapato, Washington. At the time of 
the transaction involved herein complainant was licensed under 
the Act. 

2. Respondent, P. Tavilla Co. Miami, Inc., hereafter Tavilla, is a 
corporation whose address is 1245 Northwest 21st Street, Miami, 
Florida. At the time of the transaction involved herein this re- 
spondent was licensed under the Act. 

3. Respondent, Central Washington Sales, Inc., hereafter Central, 
is a corporation whose address is 1001 W. Yakima Avenue, 
Yakima, Washington. At the time of the transaction involved 
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herein this respondent was not licensed under the Act but was op- 
erating subject to license. 

4. On or about August 20, 1982, complainant sold to respondent 
Tavilla through respondent Central, acting as broker, one truck- 
load of Tideman Red Apples Extra Fancy as follows: 221 loose pack 
boxes at $7.50, and 852 tray pack boxes, size 72-125, at $9.00, plus 
$21.00 for a temperature recorder, or a total of $9,131.90 f.o.b. 

5. On or about August 20, 1982, at 10:25 a.m., complainant 
shipped from loading point in the state of Washington to respond- 
ent Tavilla in Miami, the apples referred to in Finding of Fact 4, 
by truck. The truck arrived at respondent Tavilla’s place of busi- 
ness in Miami, Florida and was unloaded by respondent Tavilla. 
On August 27, 1982, at 9:45 a.m. a federal inspection of the apples 
revealed that temperatures were 48° to 52° F. and condition was 
noted as follows: 


Each Lot: Mostly firm ripe, some firm. 2% inch lot: 
Average 3% damage by stem punctures. 
Each Lot: Ranges 1 to 21% average 8% 
injury including 6% damage, including 
3% serious damage by bruising scattered 
throughout packs. Ranges from 2 to 
18%, average 8% damage by Bitter Pit. 
Less than ¥% of 1% decay. 


The apples were stated to grade: “U.S. Extra Fancy, Bitter Pit and 
bruising being factors of condition”. 

6. Respondent Tavilla resold the apples and rendered an account- 
ing showing gross proceeds of $9,265.25. Respondent Tavilla deduct- 
ed a 15% commission plus freight, in the total amount of $3,755.50, 
and remitted a check in the amount of $4,117.41 to respondent Cen- 
tral. Respondent Central deducted 20 cents per carton as a broker- 
age fee and remitted a check to complainant in the amount of 
$3,902.81. 

7. An informal complaint against respondent Tavilla was filed on 
March 14, 1983, which was within nine months after the cause of 
action relative to such respondent accrued. No timely complaint 
was filed relative to respondent Central. 


CONCLUSIONS 


Complainant brings this action to recover the $9,131.90 purchase 
price of a truckload of apples, less $3,902.81 which has already been 
paid, or a balance of $5,229.09. Respondents contend that subse- 
quent to the arrival of the truckload of apples the parties entered 
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into an agreement whereby respondent Tavilla was allowed to sell 
the apples on consignment for complainant’s account. 

The record reveals that the negotiations in regard to the contract 
for the apples, as well as the negotiations which took place subse- 
quent to the arrival of the apples, were between Stan Keller a prin- 
cipal of complainant, Paul J. Tavilla a principal of respondent Ta- 
villa, and Harry Cox, a principal of respondent Central. In the an- 
swering statement Mr. Tavilla related the events subsequent to the 
arrival of the apples as follows: 


Upon receipt of the apples on August 26, 1982, and our 
observation of the condition of these apples, we ordered a 
USDA inspection which was performed the following 
morning on August 27, 1982. ... Larry Cox of Central 
Washington Sales was notified of the situation on August 
26, 1982. 


On August 27, 1982, realizing the extent of the condition 
and the amount of labor involved in repacking, I asked 
Larry Cox of Central Washington Sales to see if the ship- 
per could move the load of apples elsewhere. Larry Cox 
called me back shortly thereafter and asked me to call the 
shipper, Stan Keller, personally. 


I called Stan Keller on August 27, 1982, and explained 
that I did not believe the apples could be sold in Miami be- 
cause they could not pass inspection for export, could not 
be sold to the chain stores, and that there is a lack of local 
customers for “off grade” merchandise. I offered to help 
deliver the apples elsewhere in the State of Florida. Stan 
Keller told me that P. Tavilla Co. was the only firm in 
Florida with whom he had done business and pleaded with 
me to move the apples on consignment. I agreed to do so 
and advised Larry Cox of that agreement in a telephone 
conversation that same day. 


In contrast to Mr. Tavilla’s statement quoted above, the earlier 
statement made by Mr. Tavilla in this proceeding (a letter to the 
Department dated April 4, 1983) characterizes the conversation be- 
tween Mr. Tavilla and Stan Keller quite differently. The earlier 
statement asserts that “Stan Keller told me that P. Tavilla Co. was 
the only firm in Florida that he had done business with and asked 
me please do the best I could in selling his apples”. A similar dis- 
crepancy is found in the statements of Larry Cox. In a letter to the 
Department dated March 31, 1983, Mr. Cox states as follows: 
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Upon receiving the inspection I reported the results to 
Stan Keller of Keller’s Wapato Fruit Co., and informed 
him that Paul Tavilla asked if he had another place to 
move the fruit. Stan Keller said he had no where else to go 
with the fruit, and ask (sic) me to see if Paul Tavilla Co. 
would please sell it for his account. I reported this back to 
Mr. Tavilla. Mr. Tavilla contacted Stan Keller and Stan 
also asked (sic) Mr. Tavilla to move the fruit for his ac- 
count. This was confirmed to me by Stan Keller and Paul 
Tavilla. 


Attached to this letter and made a part of the report of investiga- 
tion was a page containing handwritten notes, apparently made by 
Mr. Cox at the time of the conversation referred to in his letter. 
These notes state in relevant part as follows: 


Paul Tavilla ask for fruit to be pulled. Stan Keller ask Ta- 
villa to handle fruit as he had no other place to go. 


Later in the proceeding Mr. Cox characterized the conversation 
with Mr. Keller as follows: 


The inspection showed that the apples did not make good 


delivery standards. I reported all this to Stan Keller and 
he told me to have P. Tavilla to sell the fruit, and do the 
best he could. This was all confirmed to me by P. Tavilla 
as he had also talked to Stan Keller. 


Our conclusion, based on all of the evidence of record, is that the 
conversations between the parties were in terms of P. Tavilla sell- 
ing the fruit and doing the best he could with it, or handling the 
fruit. We have held many times that words such as “do the best 
you can” or “the buyer should work it out” do not constitute per- 
mission to handle a load of perishable commodities on a consign- 
ment basis for the account of the shipper. See Relan Produce 
Farms v. Rushton & Co., Inc., 38 Agric. Dec. 1636 (1979); Barkley 
Company of Arizona v. Ifsco, Inc., 31 Agric. Dec. 279 (1972); Frank 
Gaglione & Son v. Theron Hooker Co., 30 Agric. Dec. 528 (1971); and 
Ralph Samsel v. L. Gillarde Sons Co., 19 Agric. Dec. 374 (1960). The 
statements by respondents characterizing the conversations after 
the arrival of the produce as authorizing the sale of the apples on a 
consignment basis for the account of the shipper were apparently 
legal conclusions based upon a misunderstanding of the import of 
what was actually said by complainant. At any rate, the evidence 
submitted by respondents is not sufficient to meet the burden 
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which rests upon respondents to prove their affirmative defense by 
a preponderance of the evidence. 

The apples were shipped on the 20th of August, 1982. The federal 
inspection at destination was made on the morning of August 27, 
1982. However, the parties are in disagreement as to when the 
apples were received. Respondent Tavilla said that the apples were 
received on the 26th. Complainant states that the apples were re- 
ceived on the 23rd. It is not necessary that we decide this factual 
point. The temperatures disclosed by the federal inspection, 48°F- 
52°F, are too high for apples, and no doubt contributed to the poor 
condition of the apples as disclosed by the federal inspection. If the 
apples arrived on the 23rd, then the temperatures were the respon- 
sibility of the respondent. Also, if the apples arrived on the 26th, 
the temperatures reflect abnormal transportation conditions which 
would also be the responsibility of the respondent under the f.o.b. 
terms of the sale, and the warranty of suitable shipping condition 
would be voided. In either event respondent must bear the burden 
of the high temperatures and the resulting poor condition of the 
apples. We find that respondent Tavilla has failed to prove a 
breach of contract on the part of complainant and since such re- 
spondent accepted the apples, it is liable to complainant for the full 
purchase price thereof, less the amount already paid, or the bal- 
ance of $5,229.09 claimed by complainant. 

Since complainant’s claim against respondent Central was based 
upon the allegation that such respondent wrongfully accepted an 
adjustment in the purchase price without notifying complainant or 
receiving complainant’s authorization, and since we have found 
that no such adjustment took place, the complaint against respond- 
ent Central is without merit. In any event complainant’s claim 
against respondent Central must be dismissed because the record 
does not disclose that a timely complaint was filed against this re- 
spondent. See B. & K. Produce Co., Inc. v. Shipper’s Service Co., 
Inc., 33 Agric. Dec 701 (1974) and H. & M. Banana Co. v. Rakovich, 
18 Agric. Dec. 501 (1959). 

The failure of respondent Tavilla to pay complainant $5,229.09 is 
a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

Respondent Tavilla’s counterclaim was based on the alleged 
breach by complainant of its warranty and must therefore be dis- 
missed. 

ORDER 


Within thirty days from the date of this order, respondent P. Ta- 
villa Co. Miami, Inc., shall pay to complainant, as reparation, 
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$5,229.09, with interest thereon at the rate of 13% per annum from 
October 1, 1982, until paid. 

The complaint against respondent Central Washington Sales, 
Inc. is dismissed. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


V. V. Vocet & Sons Farms, Inc. v. CONTINENTAL Farms, INC. 
PACA Docket No. 2-6191. Decided March 21, 1985. 


Jurisdiction—Counterclaim—Repudiation of contract—Risk of loss—Expenses of 
hearing. 

Complainant filed a breach of contract action. Respondent filed a counterclaim 
which was disallowed as it was found that respondent was not a “dealer” as defined 
by the Act. It was further found that respondent had no basis for his anticipatory 
repudiation of the contract although he was liable for previous shipments. 


George S. Whitten, Presiding Officer. 
James R. Betts, Tampa, Florida, for complainant. 
Joseph A. McGlothin, Tampa, Florida, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $14,255.00 in con- 
nection with two shipments of mixed produced in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant and including a counterclaim for 
damages which were stated to be in excess of $26,000.00. Complain- 
ant filed a reply to the counterclaim denying any liability thereun- 
der. 

Since the amount claimed in the counterclaim exceeds $15,000.00 
and respondent requested an oral hearing, a hearing was held in 
Tampa, Florida, near the place where complainant (respondent to 
the counterclaim) was engaged in business. The hearing was held 
on March 14, 1984. Eight witnesses testified on behalf of complain- 
ant and two witnesses testified on behalf of respondent. Subsequent 
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to the hearing, both parties filed briefs and claims for fees and ex- 
penses. Respondent filed an objection to a portion of complainant’s 
claim for fees and expenses, and complainant filed a reply thereto. 


FINDINGS OF FACT 


1. Complainant, V. V. Vogel & Sons Farms, Inc., is a corporation 
whose address is P.O. Box 638, Gibsonton, Florida. At the time of 
the transactions involved herein, complainant was a grower and 
was neither licensed nor subject to license under the Act. 

2. Respondent, Continental Farms, Inc., is a corporation whose 
address is 21 Potter Road, Freehold, New Jersey. At the time of the 
transactions involved herein respondent was licensed under the 
Act. 

3. Some time in December, 1981, or January of 1982, complainant 
and respondent entered into a verbal contract whereby complain- 
ant agreed to grow various Chinese vegetables, using seed sold to 
complainant by respondent, and to sell such vegetables to respond- 
ent exclusively. Complainant had complete control of the farming 
operation and of harvesting and packaging the vegetables. No spe- 
cific acreage or quantities of vegetables were agreed upon. Re- 
spondent agreed to supply trucks and to pay for shipping costs. Re- 
spondent also agreed that it would pay complainant a minimum of 
$5.00 per box for all of the vegetables, and in addition would pay 
complainant, at respondent’s discretion, increased amounts as the 
market for the various vegetables might warrant. Respondent’s 
owner and principle, Dr. John Limm visited with complainant’s 
founder and president, Vance Vogel, and with Mr. Vogel’s two 
sons, George and John, during December of 1981 or January of 
1982. The terms of the agreement between complainant and re- 
spondent were arrived at by these individuals. Dr. Limm was made 
aware at that time that complainant’s main farming business was 
the growing of tomatoes and that the planned growing of Chinese 
vegetables would be on a much smaller scale than complainant’s 
tomato growing. Furthermore, it would be on a trial basis. 

4. Dr. Limm supplied complainant with the necessary seed and 
also gratuitously, from time to time, visited complainant’s farm 
and gave complainant advice on the growing of the Chinese vegeta- 
bles. Complainant also secured advice from a neighboring farmer 
who had experience in growing Chinese vegetables. 

5. On April 19, 1982, complainant shipped a partial truckload 
consisting of 200 boxes of radishes to a customer of respondent in 
Chicago under its invoice number 7304, and respondent assisgned a 
value to such radishes of $5.00 per box or $1,000. On April 24, 1982, 
complainant shipped to respondent a quantity of radishes, hot pep- 
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pers, melons, and bell peppers. Respondent had complaints with 
regard to some of the commodities shipped by complainant, and 
after repacking some of the commodities respondent and complain- 
ant agreed that payment should be on the following basis: 

430 radishes at $6.00 per carton or $2,580 

14 hot peppers at $8.00 per carton or $112 

4 melons at $10.00 per carton or $40 

66 bell peppers at $7.00 per carton or $462 
On May 1, 1982, complainant shipped respondent a quantity of cab- 
bage, melons, peppers and radishes. Respondent had complaints 
with regard to some of these commodities, and complainant and re- 
spondent agreed to payment on the following basis: 

100 cabbage at $8.00 per carton or $800 

50 melons at $5.00 per carton or $500 

100 peppers at $8.00 per carton or $800 

430 radishes at $6.00 per carton or $2,580 
Respondent deducted $1,170 as the agreed cost of seeds previously 
sold to complainant and issued complainant a check on May 12, 
1982, in the amount of $7,704.00. 

6. On May 14, 1982, complainant shipped to respondent 469 car- 
tons of Bok Choy, 255 cartons of radishes, and 140 cartons of 
melons. Respondent agreed to pay complainant on the basis of 
$9.00 per carton for the Bok Choy, $6.00 per carton for the rad- 
ishes, and $10.00 per carton for the melons, or a total of $7,151.00. 
In addition the parties agreed to an adjustment of the invoice in 
the amount of $600, leaving $6,551.00 as the net amount due from 
respondent to complainant. 

7. The Bok Choy shipped by complainant and referred to in Find- 
ing of Fact 6 above, was from a 10-acre field of Bok Choy planted 
by complainant in five or six stages with each planting being from 
one week to ten days apart. The 469 cartons of Bok Choy represent- 
ed the first cutting of Bok Choy from the first stage planted by 
complainant, and constituted approximately one half of that first 
stage. Such cartons were selected from the first stage of Bok Choy 
planting on the basis of size, since smaller size plants were inter- 
spersed among the larger plants within the first stage, and were 
not judged to be quite ready to cut. 

8. The load of mixed vegetables including the 469 cartons of Bok 
Choy arrived at respondent’s place of business on May 17, 1982. On 
that date respondent’s Dr. Limm began placing telephone calls to 
the principles of complainant, demanding that more Bok Choy be 
harvested and shipped immediately. At least three or four conver- 
sations took place over the next few days, and in each instance, Dr. 
Limm was informed that complainant was heavily involved in the 
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harvesting of tomatoes and did not have crews available at the 
time to harvest Bok Choy. On May 20, 1982, in a conversation with 
Mr. Vance Vogel, Dr. Limm again insisted on immediate shipment 
of Bok Choy, and was again informed that no crews were available 
at that time to harvest the Bok Choy. Mr. Vogel informed Dr. 
Limm that it could not be cut at that time, and that the tomato 
harvest would last another 3, 4, or 5 days. The conversation be- 
tween Dr. Limm and Mr. Vogel became very heated and Mr. Vogel 
made the following statement to Dr. Limm: 


. .. John, I thought we were going to be able to work to- 
gether, but it looks like we can’t, so just cancel everything. 


In addition, Mr. Vogel informed Dr. Limm that he did not have to 
pay for the last load of mixed Chinese vegetables (the load shipped 
May 14, 1982, and having an adjusted invoice price of $6,551.00 
net). 

9. Prior to the telephone conversation of May 20, 1982, men- 
tioned in Finding of Fact 8, complainant had received a check in 
the amount of $7,704.00 covering the first load of mixed produce. 
Following the conversation of May 20, 1982, Dr. Limm stopped pay- 
ment on this check, and such check was not honored when it was 
presented for payment at Dr. Limm’s bank. 

10. On or about May 21 or 22, 1982, heavy rains began and lasted 
for the next approximately three days. These rains caused the re- 
maining Bok Choy to rot in the field. Such Bok Choy was commer- 
cially worthless, and the 469 cartons shipped on May 14, 1982, con- 
stituted the only Bok Choy which was harvested from the field. 

11. The formal complaint was filed on September 9, 1982, which 
was within nine months after the cause of action therein accrued. 
The formal counterclaim was filed on December 1, 1982, which was 
within nine months after the cause of action alleged therein ac- 
crued. 


CONCLUSIONS 


Complainant brings this action to recover the adjusted purchase 
price, amounting to $14,255, applicable to the shipments of mixed 
Chinese vegetables as set forth in the findings of fact. Respondent, 
in its answer, set forth six defenses to complainant’s claim. The 
first and second defenses related to the allegedly bad condition of 
the commodity shipped and the alleged shortage on weight. Both of 
these factors were taken into consideration when the parties ar- 
rived at the quantities and prices reflected in the findings of fact, 
and consequently these two defenses must fail. Respondent’s third 
and fifth defenses hinge on the allegation that complainant sold 
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Chinese vegetables to third parties rather than selling to respond- 
ent. We find on the basis of all of the evidence that the record does 
not support this allegation. The fourth and sixth defenses relate 
principally to the allegation that complainant failed to harvest the 
Bok Choy crop. This allegation will be dealt with below. 

Respondent also included in its answer a counterclaim in which 
it alleged that complainant breached the contract in four specific 
ways: (a) selling to third parties; (b) failing to ship cartons which 
were 50 pounds net; (c) shipping spoiled and damaged products; (d) 
cutting products in an improper manner causing the respondent to 
suffer a loss in price. The first of these allegations was resolved in 
the preceding paragraph. It is our judgment that each of the three 
remaining allegations of breach of contract was resolved between 
the parties when the parties agreed upon the quantities and prices 
set forth in the findings of fact. 

Complainant filed a reply to the counterclaim in which it dealt 
with each of the defenses set forth by respondent in its answer and 
also alleged 14 affirmative defenses to respondent’s counterclaim. 
Most of these defenses relate to respondent’s allegations in regard 
to damaged produce, lightweight, and packaging, and need not be 
dealt with any further. Other defenses set forth by complainant 
relate to the alleged failure of respondent to set forth the legal 
basis for any recovery of lost profits, and its failure to set forth 
facts supporting a recovery of costs and travel expenses, as well as 
the loss of customers. 

Subsequent to the filing of the reply to the counterclaim the Pre- 
siding Officer issued an order to show cause on October 18, 1983, 
why the counterclaim should not be dismissed for want of jurisdic- 
tion. The Presiding Officer stated in that letter as follows: 


Section 6 of the Act provides for the filing of a complaint 
(or counterclaim) by any person complaining of a violation 
of any provision of Section 2 by any commission merchant, 
dealer or broker. (7 U.S.C. 499f(a)). In addition, Section 2 of 
the Act makes it clear that only commission merchants, 
dealers or brokers can be held to have violated that sec- 
tion. (7 U.S.C. 499b). It is clear the complainant does not 
fall within the definition of commission merchant or 
broker as defined in Section 1 of the Act. (7 U.S.C. 499a(5) 
and (7)). Section 1(6) of the Act defines “dealer” as mean- 
ing “any person engaged in the business of buying or sell- 
ing in wholesale or jobbing quantities, as defined by the 
Secretary, any perishable agricultural commodity in inter- 
state or foreign commerce .. .” and further provides as 
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an exception that “no producer shall be considered as a 
‘dealer’ in respect to sales of any such commodity of his 
own raising.” (7 U.S.C. 499a(6)). 


It would appear that since complainant falls within the 
producer exception clause of Section 1(6) of the Act and 
has not voluntarily elected to subject itself to licensing, the 
Secretary lacks jurisdiction to adjudicate the matters cov- 
ered by your counterclaim .. . 


Respondent filed a response to the Order to Show Cause, and a de- 
cision on the issue was reserved pending further consideration 
after the submission of evidence at the oral hearing. It is our opin- 
ion that the Secretary has no jurisdiction over the counterclaim in 
this matter since complainant’s exclusion from the category of 
dealer leaves no basis for any positive award against complainant. 
Respondent’s allegations concerning breach of contract may, how- 
ever, be heard, and damages awarded thereon, to the extent that 
the alleged breach concerns the same produce contract which 
formed the basis of the complaint, but any damages found can only 
be awarded as an offset against any amount found to be due to 
complainant. Kesteren, Jr. v. Yukon & Sons Produce, 12 Agric. Dec. 
989 (1953); see also Bar-Well Foods Limited v. Valley Packing Serv- 
ice International, 39 Agric. Dec. 1200 (1980). 

The complaint in this matter was brought with regard to two 
groupings of produce. The first concerned three shipments on April 
19, 24, and May 1. This was the produce covered by the check for 
$7,704.00 on which respondent stopped payment. The remaining 
load of produce, shipped on May 14, had an agreed net value, after 
adjustment, of $6,551.00 When Vance Vogel and John Limm had 
their final conversation on May 20, 1982, Mr. Vogel already had in 
hand the check for $7,704.00, but had not negotiated such check. 
The May 14, 1982, shipment had been received by Dr. Limm, but 
had not been paid for. The final conversation between Dr. Limm 
and Mr. Vogel had been preceded by a number of conversations in 
which vigorous demands were made by Dr. Limm that another load 
of Bok Choy be cut and sent immediately. Complainant refused to 
comply with these demands, stating that crews to cut the Bok Choy 
were not available because they were at the time picking tomatoes. 
Mr. Vogel characterized one of these conversations in the following 
manner: 


Q. What was the substance of your conversation with 
him then? 
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A. That he wanted another load cut the next day. I told 
him I could not cut it. I would be in the tomatoes at least 
3, 4, 5 days. 


Q. Did you tell him anything about the fact that you had 
sent one load of Bok Choy? 


A. Yeah. I said we sent that today. I said its on the way. 
Q. How did he respond to that? 


A. He wanted another load cut the next day. I told him 
we couldn’t do it. At that time we were picking tomatoes. I 
was picking 25,000, 30,000 worth of tomatoes a day. I could 
not stop my tomato production for a smaller load. 


Mr. Vogel contended that tomatoes must be picked when ripe and 
that there was not much leeway in tomato picking so that he could 
delay such picking; that it was, however, possible to delay some- 
what the picking of Bok Choy without normally having any bad re- 
sults; that he had a limited number of Mexican laborers housed on 
his farm and that such laborers received much higher pay for pick- 
ing tomatoes on a piece work basis than they received for any 
other commodity; that it would have been impossible to find the 
labor elsewhere since such labor was in limited supply and also in- 
volved in similar harvest type operations; and that even if he had 
offered a higher price to his labor to encourage them to pick the 
Bok Choy there would have been a communication problem in get- 
ting the Mexican laborers to understand and believe that they 
would receive an equal amount of money for such picking. In view 
of the nature of the contract between complainant and respondent, 
particularly the fact that there was no provision therein providing 
a shipping schedule or giving respondent the right to demand ship- 
ment at any particular time, and also in view of the fact that grow- 
ing and harvesting of the Bok Choy was totally within the control 
of complainant at all times, we are unable to find that complainant 
committed any breach of contract by delaying shipment of the Bok 
Choy due to harvesting difficulties. We have found, contrary to the 
contention of complainant, that the verbal contract did call for 
complainant to sell its Chinese vegetable production exclusively to 
respondent. However, to give respondent the right to demand im- 
mediate harvest and shipment would, in our opinion, go far beyond 
what was contemplated by the parties when they entered into their 
contract. 

Respondent’s insistent demands that the Bok Choy be shipped 
immediately were very provoking to complainant. The final result 





V. V. VOGEL & SONS FARMS v. CONTINENTAL FARMS 
Volume 44 Number 2 


was a repudiation by complainant of the contract. Vance Vogel 
characterized the conversation as follows: 


... I told him—I said your check got in today. I thank 
you very much. Then he wanted me to cut some more. I 
told him I couldn’t do it. To make—well, it got from a nice 
conversation to a bad conversation to a violent conversa- 
tion that he demanded that I go out and buy a crew to 
come in and cut this other load for him. I said I couldn’t 
do it. The crew was not that readily available and when 
crews were picking piecework tomatoes, there was no stop- 
ping them. They make more money picking tomatoes than 
they do anything else. 


He said—wanted it and he demanded it. I said I can’t do 
it. I said, John, I thought we were going to be able to work 
together, but it looks like we can’t, so just cancel every- 
thing. I hung up and he got mad then, and then four days 
later my bank called me and told me that he had stopped 
payment on this check, that it was coming back. 


Later Mr. Vogel added the following additional information con- 
cerning this conversation: 


Q. Isn’t it true that during that last conversation you 
told Dr. Limm to keep the last shipment he had received 
at no charge as compensation for his traveling expenses 
and other expenses that he was not going to recoup be- 
cause you were ending the relationship? 


A. I told him—I says we’re finished. It looks like were 
finished and I don’t care if I get paid for the last one or 
not and I did say that, yes. 


Q. At the time of the last conversation, you had indicat- 
ed to Dr. Limm that he was to keep those—that last ship- 
ment and you weren’t looking to him for payment? 


A. In the heat of argument, I probably said that, yes. 


Q. In the heat of argument, did you expect Dr. Limm to 
rely upon that representation by you? 


A. I didn’t know. I didn’t know what kind of business- 
man he was, but I thought he would pay for what he got. 


Respondent has strongly contended that in this last conversation 
complainant waived payment on the last load of produce. We 
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agree. See UCC § 2-209. See also Barnwell & Hays, Inc. v. Sloan, 
564 F.2d 254 (8th Cir. Ark. 1977). 

While it is true that Dr. Limm was insisting upon something to 
which he had no right, namely immediate shipment of another 
load of Bok Choy, complainant received no commercial harm from 
such insistence and we cannot view such insistence as a breach of 
contract. On the other hand, complainant’s repudiation of the con- 
tract was an excessive response to Dr. Limm’s insistence that the 
Bok Choy be shipped. The question for our consideration here is 
whether respondent is, under the circumstances of this case, enti- 
tled to damages due to complainant’s repudiation of the contract, 
since the subject matter of the repudiated contract was destroyed 
through no fault of either party shortly after the repudiation and 
prior to opportunity for performance. The Uniform Commercial 
Code § 2-610 provides in relevant part that: 


When either party repudiates the contract with respect to 
a performance not yet due the loss of which will substan- 
tially impair the value of the contract to the other, the ag- 
grieved party may 


(a) for a commercially reasonable time await 
performance by the repudiating party; or 


(b) resort to any remedy for breach (Section 2- 
703 or Section 2-711), even though he has notified 
the repudiating party that he would await the lat- 
ter’s performance and has urged retraction; . . . 


Section 2-711 provides in relevant part as follows: 


(1) Where the seller ... repudiates ... then with re- 
spect to any goods involved, and with respect to the whole 
if the breach goes to the whole contract (Section 2-612), 
the buyer may cancel and whether or not he has done so 
may in addition to recovering so much of the price as has 
been paid 


(b) recover damages for non-delivery as provided 
in this Article (Section 2-713). 
Section 2-713 provides in relevant part as follows: 


(1) Subject to the provisions of this Article with respect to 
proof, of market price (Section 2-723), the measure of dam- 
ages for . . . repudiation by the seller is the difference be- 
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tween the market price at the time when the buyer 
learned of the breach and the contract price together with 
any incidental and consequential damages provided in this 
Article (Section 2-715), but less expenses saved in conse- 
quence of the seller’s breach. 


If “the time when the buyer learned of the breach” referred to in 
Section 2-713 of the UCC is identical with the time of “repudiation 
by the seller’, then complainant became liable to respondent for 
the reasonable value of the Bok Choy remaining in the field the 
moment he repudiated the contract. There are, however, a number 
of cogent reasons for believing that this is not the meaning of the 
phrase “the time when the buyer learned of the breach”, but that 
such phrase rather refers to the time for performance. White and 
Summers, in their text on the Uniform Commercial Code, set forth 
the arguments favoring this interpretation and conclude that “the 
soundest arguments support the interpretation of ‘learned of the 
breach’ to mean ‘time of performance’ in the anticipatory repudi- 
ation case.” (See White & Summers, Uniform Commercial Code 
§ 6-7(1972)). The most obvious and compelling reason for adopting 
this interpretation of the Code is seen in the wording of UCC Sec- 
tion 2-723(1) which reads as follows: 


If an action based on anticipatory repudiation comes to 
trial before the time for performance with respect to some 
or all of the goods, any damages based on market price 
(Section 2-708 or Section 2-713) shall be determined ac- 
cording to the price of such goods prevailing at the time 
when the aggrieved party learned of the repudiation. 


This section is made superfluous if “learned of the breach” is inter- 
preted to mean “learned of the repudiation”. Rather the clear im- 
plication of this section is that “the time for performance” is the 
locale of the breach and that only in those instances where such 
time has not been reached is there a need to look to a different 
time for the assessment of damages. 

Section 2-613 of the Uniform Commercial Code provides in rele- 
vant part that: 


Where the contract requires for its performance goods 
identified when the contract is made, and the goods suffer 
casualty without fault of either party before the risk of 
loss passes to the buyer . . . then 


(a) if the loss is total then the contract is avoid- 
Gags 53% 
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The evidence submitted at the hearing shows that the Bok Choy 
became a total loss shortly after the May 20 conversation between 
Dr. Limm and Mr. Vogel. This was not due to the fault of either 
party and was prior to the reasonable time for performance, when 
the risk of loss would have passed to the buyer. We conclude that 
complainant has no liability to respondent relative to the field of 
Bok Choy. 

As we have previously found, respondent’s liability for the last 
shipment of produce was waived by complainant. However, re- 
spondent’s liability for the produce shipped on April 19, 24 and 
May 1, having an adjusted net value of $7,704.00 is clearly estab- 
lished by the facts of this case. We have found no damages due to 
respondent which can be offset against this liability. We conclude 
that respondent’s failure to pay complainant the sum of $7,704.00 
is a violation of Section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

Section 7(a) of the Act provides in relevant part that “the Secre- 
tary shall order any commission merchant, dealer, or broker who is 
the losing party to pay the prevailing party, as reparation, reasona- 
ble fees and expenses incurred in connection with . . . [an oral] 
hearing”. Complainant is the prevailing party in this proceeding. 
See Bill Offutt v. Berry, 37 Agric. Dec. 1218 (1978). Complainant 
submitted a claim for fees and expenses in the total amount of 
$2,499.50. Included in this claim was the cost of the transcript at 
the oral hearing, listed as $362.00 and $59.00. Respondent objected 
to this portion of complainant’s claim on the ground that two 
copies of the transcript were not needed. In addition respondent 
pointed out that it had also experienced the same complication in 
acquiring transcripts and had received and been billed for two 
copies of the transcript at the same rates as complainant, but had 
claimed only $59.00 in its claim for fees and expenses. We agree 
with respondent that the $362.00 item should be disallowed. Com- 
plainant argues that it incurred the $362.00 fee as a result of fol- 
lowing instructions given by the Hearing Clerk, namely that: 


Copies of the transcript of testimony taken at the hearing 
will not be available for distribution through this office. If 
you wish to purchase a copy, arrangements may be made 
with the reporter at the hearing. 


It is evident, however, that the reporting company simply charged 
complainant the wrong fee. This was in no way the responsibility 
of the Hearing Clerk or of this Department. Nor should it be made 
the responsibility of respondent. We find that respondent is liable 
to complainant for fees and expenses incurred in connection with 
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the oral hearing in the total amount of $2,137.50. Complainant 
should be awarded reparation in this additional amount. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,704.00, with interest thereon 
at the rate of 13% per annum from June 1, 1982, until paid. 

Within thirty days from the date of this order, respondent shall 
pay to complainant, as additional reparation for fees and expenses 
incurred in connection with the oral hearing, the sum of $2,137.50, 
with interest thereon at the rate of 13% per annum from the date 
of this order until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


Havana PoraTorEs v. SUNSHINE PropucEe Co. PACA Docket No. 2- 
6325. Decided March 21, 1985. 


Interstate commerce—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Arthur Slavin, New York, New York, for complainant. 
William A. Daniel, Miami, Florida, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $12,480.00 in con- 
nection with the sale of several lots of produce in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. Respondent also filed a counterclaim in the 
amount of $94,864.85. A copy of the counterclaim was served upon 
complainant, which filed a reply thereto, denying liability. 

An oral hearing was held in New York, New York, on June 14, 
1984, at which complainant was represented by legal counsel. Re- 
spondent’s legal counsel was notified but did not appear. Two wit- 
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nesses testified on behalf of complainant and one witness testified 
on behalf of respondent. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Havana Potatoes Corp., is a corporation whose 
address is 1 Rver Road, Edgewater, New Jersey. At the time of the 
transactions alleged in the counterclaim, complainant was licensed 
under the Act. 

2. Respondent, Sunshine Produce Co., is a corporation whose ad- 
dress is 2186 N.W. 13th Avenue, Miami, Florida. At the time of the 
transactions alleged in the complaint, respondent was licensed 
under the Act. 

3. On approximately October 1, 1982, one Lionel Diaz, a person 
not associated with respondent as either an officer, director, share- 
holder, or employee, made a $15,000.00 cash payment to Hilario 
Perez, complainant’s president. Mr. Perez, acting not on behalf of 
complainant but for another company with which he was associat- 
ed, Long Island Potato King, Inc. No. 2 (hereinafter, “Long 
Island”), a Puerto Rico corporation, deposited the $15,000.00 in 
Long Island’s bank account on October 1, 1982. 

4. On October 5, 1982, a meeting took place at the home of re- 
spondent’s president, Elio Gonzalez. The meeting was attended by 
representatives from complainant, respondent, and Movsovitz & 
Sons of Florida, Inc., Jacksonville, Florida (hereinafter, “Movso- 
vitz”’). At the meeting, complainant signed a document opening an 
account with Movsovitz. Among the information contained in the 
document was that produce purchased by complainant was to be 
shipped to Long Island, located in Puerto Rico. At that meeting, or 
subsequent thereto, respondent agreed to guarantee the credit of 
Long Island for any purchases made from Movsovitz, but did not 
agree to guarantee the credit of complainant for any of its pur- 
chases. 

5. On October 7, 1982, Mr. Diaz, acting on behalf of Long Island, 
had a certified check issued for $35,000.00 and turned it over to 
complainant. Respondent was not a party to this transaction. 

6. On November 12, 1982, November 20, 1982, and November 27, 
1982, complainant sold to respondent several lots of produce for a 
total contract price of $12,480.00, f.o.b. The produce was shipped in 
interstate commerce to respondent, which received and accepted it 
without objection, but has failed to pay the agreed upon contract 
price. 

7. On April 27, 1983, Movsovitz sent a statement for $57,228.96 to 
Long Island, in care of complainant. A copy was also sent to re- 
spondent. On respondent’s copy, one of respondent’s principals 
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wrote as follows: “This balance is prior that Sunshine Produce 
started guaranteeing Long Island with Movsovitz & Sons of Fla. 
actual balance guaranteed by Produce is only $57,100.44.” 

8. On September 20, 1983, Movsovitz wrote a letter, stating as fol- 
lows: “To Whom It May Concern: We have received full payment of 
$57,100.00 indebtedness of Long Island Potatoe King in the form of 
a cashier’s check from Sunshine Produce Company. This account 
was verbally guaranteed by Mr. Eilio Gonzalez of Sunshine 
Produce Company at the time of shipment.” 

9. A formal complaint was filed on April 1, 1983, which was 
within nine months from when the cause of action in the complaint 
accrued. 

10. A counterclaim was filed on May 26, 1983, which was within 
nine months from when the alleged causes of action therein ac- 
crued. 


CONCLUSIONS 


Respondent does not deny making the purchases alleged in the 
complaint for which complainant has claimed damages of 
$12,480.00. However, respondent denies that it owes any money to 
complainant. Respondent contends that complainant is liable to it 
for the difference between the contract price of the produce which 
it purchased from complainant, and a $50,000.00 advance which re- 
spondent alleges it had earlier made to complainant. Respondent 
claims that the amount still owed by complainant from this ad- 
vance is $31,645.00. Respondent contends that complainant is liable 
for an additional $57,228.96, alleging that respondent paid this sum 
to Movsovitz in accordance with an agreement whereby respondent 
would guarantee complainant’s debt to Movsovitz resulting from 
-ccomlainant’s produce purchases. Finally, respondent claims that 
complainant is liable for $5,990.89 derived from respondent’s pay- 
ment of freight charges incurred by complainant, in accordance 
with an agreement whereby respondent would guarantee complain- 
ant’s payment of freight. Respondent thus seeks a total of 
$94,864.85 in its counterclaim. Complainant denies liability for the 
counterclaim. 

With respect to the allegations of the complaint, respondent 
admits in its answer and in the testimony of its president, Elio 
Gonzalez, made at the oral hearing (hearing, at p. 19), and at a Sep- 
tember 23, 1983, deposition (deposition, at p. 15) which was intro- 
duced into evidence at the oral hearing, that it received and accept- 
ed the produce. Therefore, respondent is liable for the agreed upon 
contract price of such produce, the $12,480.00 alleged in the com- 
plaint, less damages due to any breach of warranty, which respond- 
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ent has not claimed. Santa Clara Produce, Inc. v. Caruso Produce 
Inc., 41 Agric. Dec. 2279 (1982). However, respondent’s liability 
must be offset by any amount found herein to be owed by com- 
plainant to respondent pursuant to the allegations of respondent’s 
counterclaim. Respondent, as the moving party, must prove these 
allegations by a preponderance of the evidence. Leo Young, Inc. v. 
J. Schlanger & Sons, 16 Agric. Dec. 716 (1957). 

The first issue in the counterclaim concerns a $50,000.00 advance 
which respondent allegedly made to complainant. Respondent 
claims that complainant is liable for the difference between that 
sum and $18,355.00, which is alleged to be the amount of respond- 
ent’s purchases from complainant (although complainant has 
claimed only $12,480.00 in its complaint). Respondent’s Mr. Gonza- 
lez testified (deposition, at pp. 17-20) that on October 1, 1982, one 
Lionel Diaz, his business partner, made a $15,000.00 cash payment 
to Hilario Perez, complainant’s president. Mr. Gonzalez also testi- 
fied (deposition, at pp. 25-26) that on October 7, 1982, Mr. Diaz 
issued a cashier’s check for $35,000.00 and turned it over to com- 
plainant. Although Mr. Gonzalez claims that Mr. Diaz was acting 
for the respondent corporation when he made these payments, Mr. 
Diaz was not associated with the respondent corporation either as 
an officer, director, shareholder or employee (hearing, at p. 40) 
(Finding of Fact 3). Complainant’s position is that the $15,000.00 
payment by Mr. Diaz to Mr. Perez was made to start a new busi- 
ness, Long Island, which had nothing to do with either complain- 
ant or respondent. Support for this position is found in the testi- 
money of Mr. Perez, the person who received this money (hearing, 
at pp. 59-64). In addition, the record contains a deposit slip (com- 
plainant’s exhibit no. 15) which shows that on October 1, 1982, a 
$15,000.00 deposit was made to the account of Long Island (Finding 
of Fact 3). With respect to the alleged $35,000.00 payment, com- 
plainant asserts that it was made by Long Island to complainant 
for produce purchases, and that respondent was not involved. Com- 
plainant has introduced into evidence a page from its cash receipts 
journal which shows an entry for October 12, 1982, of a $35,000.00 
payment received from Long Island (complainant’s exhibit no. 18). 
It is clear that the overwhelming weight of the evidence supports 
complainant’s position regarding the $15,000.00 and $35,000.00 pay- 
ments by Mr. Diaz. The only evidence submitted by respondent is 
the testimony of Mr. Gonzalez, who admittedly did not make the 
payments. The testimony of Mr. Diaz would probably have been 
significant, but his testimony was not taken at a desposition, nor 
did he appear at the hearing. Therefore, we conclude that respond- 
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ent has failed to sustain its burden of proving that it made a 
$50,000.00 advance payment to complainant. 

With respect to respondent’s alleged guarantee of complainant’s 
indebtedness to Movsovitz, respondent claims that on October 5, 
1982, there was a meeting at the home of Mr. Gonzalez, attended 
by representatives from complainant, respondent, and Movsovitz, 
at which this alleged agreement occurred. Complainant’s vice-presi- 
dent, Pedro Perez, the son of Hilario Perez, admitted that during 
the meeting, he signed a document with Movsovitz providing that 
the produce complainant purchased was to be shipped to Long 
Island, but that the bill should be sent to complainant (hearing, at 
pp. 98-94) (see Finding of Fact 4). Pedro Perez explained that this 
document was issued because complainant anticipated making pur- 
chases from Movsovitz, although it never actually did so (hearing, 
at p. 94). It is apparently complainant’s position that if any guaran- 
tee were made by respondent, it concerned paying Movsovitz for 
the purchases of Long Island, not of complainant. This explanation 
is supported by documentation contained in the record. Mr. Gonza- 
lez admitted (deposition, at pp. 92-93) that on a statement from 
Movsovitz to respondent, one of respondent’s principals wrote that 
respondent’s guarantee was made on behalf of Long Island (see 
Finding of Fact 7). In addition, a letter by Movsovitz, introduced 
into evidence by respondent, states clearly that the guarantee was 
for purchases made by Long Island (Finding of Fact 9). Respondent 
urges that complainant and Long Island should be treated as one 
entity, instead of two distinct corporations as claimed by complain- 
ant. However, respondent has not provided sufficient proof to 
pierce the corporate veil. Therefore, we conclude that respondent 
has failed to sustain its burden of proving that the parties agreed 
that respondent would guarantee complainant’s purchases from 
Movsovitz, and that the money which respondent paid to Movsovitz 
resulted from complainant’s unpaid purchases. 

The third major assertion in the counterclaim is that complain- 
ant is liable for respondent’s payment of freight based upon a guar- 
antee agreement between the parties. There is no need to discuss 
this issue, because the law is clear that this forum is without juris- 
diction to rule on matters involving solely the payment of freight. 
Maine Banana Corporation v. Walter D. Davis, Inc., 32 Agric. Dec. 
983 (1973). 

We have determined that respondent is liable to complainant for 
$12,480.00, and its failure to pay this sum is a violation of Section 2 
of the Act, for which reparation should be awarded, with interest. 
We have concluded that there is no merit to any of the arguments 
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made in respondent’s counterclaim, and it must, therefore, be dis- 
missed. 

As the prevailing party, complainant is entitled to an award of 
fees and expenses in connection with the oral hearing. Complain- 
ant’s claim for fees and expenses totalling $7,379.50, to which re- 
spondent did not object, is reasonable, except for one half of the 
$704.05 claimed in connection with the appearance of complain- 
ant’s counsel, Mr. Skrilow, and complainant’s representative, Mr. 
Perez, at the September 20, 1983, deposition of Mr. Gonzalez. Com- 
plainant has failed to establish that Mr. Perez was required to be 
present at the deposition. Complainant’s award will thus be re- 
duced by $352.03, to $7,027.47. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $12,480.00, plus interest in the 
amount of 13% per annum from January 1, 1983, until paid. 

Respondent’s counterclaim is hereby dismissed. 

Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation for fees and expenses, $7027.47, 
with interest thereon at the rate of 13% per annum from the date 
of this order, until paid. 

Copies of this order shall be served upon the parties. 


CotaceE Bros., Inc. v. A & J Propuce Corp. and/or ADVANCE Bro- 
KERAGE, INc. PACA Docket No. 2-6365. Decided March 21, 
1985. 


Interstate commerce—Dismissal. 


Gerge S. Whitten, Presiding Officer. 
Mathew McInerny, Newport Beach, California, for complainant. 
LeRoy Goodyear, Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $10,167.16 in con- 
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nection with the sale of three loads of lettuce in interstate com- 
merce. 

Copies of the Department’s report of investigation and supple- 
mental report of investigation were served upon the parties. A copy 
of the formal complaint was served upon respondents which filed 
an answer thereto denying liability to complainant. 

The amount involved herein does not exceed $15,000 and the 
shortened method of procedure provided in the Rules of Practice (7 
CFR 47.20) is therefore applicable. Under this procedure, the veri- 
fied pleadings of the parties are considered a part of the evidence 
as is the Department’s report of investigation. In addition, the par- 
ties were given an opportunity to file evidence in the form of sworn 
statements. Complainant filed an opening statement. Both respond- 
ents filed an answering statement. Complainant did not file a state- 
ment in reply. Respondent, Advance Brokerage, Inc., filed a brief. 


FINDINGS OF FACT 


1. Complainant, Colace Bros., Inc., is a corporation whose address 
is P.O. Box 456, El Centro, California. 

2. Respondent, A & J Produce Corp. (hereafter “A & J”’), is a cor- 
poration whose address is 138-144 N.Y.C. Terminal Market, Bronx, 
New York. At the time of the transactions involved herein this re- 
spondent was licensed under the Act. 

3. Respondent, Advance Brokerage, Inc. (hereafter ‘“Advance”’), is 
a corporation whose address is 5524 North 51st Avenue, Glendale, 
Arizona. At the time of the transactions involved herein this re- 
spondent was licensed under the Act. 

4. On or about February 4, 1983, complainant sold to A & J, 
through Advance acting as broker, 800 cartons of 2-dozen size ‘“F/P 
RITA” label lettuce at $5.00 per carton, plus 65 cents per carton 
cooling, 15 cents per carton brokerage, and $22.50 for a Ryan tem- 
perature recorder, for a total price of $4,662.50, f.o.b. The contract 
further provided: “ALL SALES F.O.B. NO GRADE CONTRACT. 
WITH GOOD DELIVERY STANDARDS APPLYING, EXCLUD- 
ING BRUISING AND/OR DISCOLORATION FOLLOWING 
BRUISING.” 

5. On February 4, 1983, complainant shipped the lettuce by 
truck, from loading point in California, to A & J in Bronx, New 
York. On February 7, 1988, complainant issued its invoice number 
1958 covering this truckload of lettuce, and on February 9, 1983, 
the load arrived at the place of business of A & J in Bronx, New 
York. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 44 Number 2 


6. On July 10, 1983, at 3:45 a.m., a Federal inspection was made 
of a portion of the load of lettuce and a certificate was issued 
which showed in relevant part as follows: 


INITIAL & NO.:BRAZ 584078; TRAILER; CARRIER 
PARTLY UNLOADED; APPLICANT’S STORE; TEMPER- 
ATURE PRODUCT; DOOR 39° TOP, 40° BOTTOM, 
RANGE 39 to 40° 


PRODUCT INSPECTED: Lettuce Iceberg type in cartons 
printed “Rita Brand, 2 dozen heads Colase Bros. El Centro 
Calif.” 


APPLICANT STATES: 790 cartons remaining 
SIZE: FAIRLY UNIFORM 


QUALITY: AVERAGE 8% broken midribs, dirt, insect 
damage, mechanical damage. 


CONDITION: Heads or portions of heads not affected by 
condition defects are fresh and crisp. Wrapper leaves: aver- 
age 1% decay affecting 1 to 2 leaves. Head leaves: Average 
1% damage by Tipburn, 2 to 6 heads per carton, average 


16% damage by discoloration following bruising. 1 to 4 
heads in most cartons, none in some, average 8% decay af- 
fecting 1 to 4 leaves, many following Tipburn and/or butts. 
Decay is Bacterial Soft Rot in various stages. 


MEETS QUALITY REQUIREMENTS BUT FAILS TO 
GRADE U.S. NO. 1 ONLY ACCOUNT OF CONDITION. 


REMARKS: Inspection and certificate restricted to product 
and lading in 200 cartons being unloaded at time of inspec- 
tion and 2 complete stacks nearest rear doors. 


7. The Ryan temperature recorder tape showed that the recorder 
was activated at 2:40 p.m. on February 4, 1983, and such tape re- 
vealed temperatures of approximately 37 to 38°F. throughout the 
transit period. 

8. On February 10, 1983, Advance issued a “CONFIRMATION 
OF ADJUSTMENT” covering the carload of lettuce shipped on 
February 4, 1983. This “confirmation” merely gave a summary of 
the results of the Federal inspection and did not reflect any “ad- 
justment” having been reached. 

9. On February 23, 1983, Paul Poulos of Advance talked by tele- 
phone to Bill Colace and Bill Colace agreed to grant A & J a $2.00 
allowance on the lettuce. Later on the same day Mr. Poulos talked 
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with Joe Colace who acknowledged the $2.00 allowance agreed to 
by Bill Colace. On the same day Advance sent another “CONFIR- 
MATION OF ADJUSTMENT” covering the carload of lettuce 
shipped on February 4, 1983, which stated in relevant part as fol- 
lows: 


Confirming phone date with Joe Colace that A & J deduct- 
ing 2.00 per box allowance and will remit basis 3.00 FOB 
plus 65 cooling plus .15 brokerage. Acc’t decay and condi- 
tion. Joe Colace advised that he may call personally to A 
& J. 


At the bottom of the confirmation an asterisk was placed by the 
words “Final Disposition” and underneath the following words ap- 
peared: 


“Per: 


Buyer John 


Seller Bill 
Broker ___ 
Re: Paul Poulos” 


9. On February 28, 1983, at 12:44 p.m. EST, Joseph J. Colace of 
Colace Bros., Inc. sent the following telegram to Advance Broker- 
age with a copy to A & J Produce: 


RE: OUR INVOICE #1958, ADVANCE FILE #4486 RE- 
GARDING A_ 2-4-83 SHIPMENT OF LETTUCE, 
SHIPPED ON INTERMODAL BRAZ #584078, CONSIST- 
ING OF 800 CARTONS RITA LABEL LETTUCE. THIS IS 
YOUR OFFICIAL NOTICE THAT COLACE BROTHERS, 
INCORPORATED THIS DATE RECEIVED YOUR INCOR- 
RECT CONFIRMATION OF SALE REGARDING THE 
SHIPMENT OF LETTUCE MENTIONED ABOVE. THE 
TERMS AS OUTLINED ON YOUR CONFIRMATION 
ARE FALSE AND INCORRECT: COLACE BROTHERS, 
INCORPORATED NEVER CHANGED OR ALTERED 
THE ORIGINAL TERMS OF SALE ON THE SHIPMENT. 
FURTHER, WE NEVER HAD ANY CONVERSATION 
WITH YOUR FIRM OR A & J PRODUCE ALTERING 
THE ORIGINAL TERMS OF SALE. THEREFORE, THE 
ORIGINAL TERMS OF SALE ARE STILL IN FORCE. 
PLEASE NOTIFY A & J PRODUCE OF THE CORRECT 
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AND ORIGINAL TERMS OF SALE ON THIS SHIP- 
MENT. 

10. On or about February 7, 1983, complainant sold to A & J 
through Advance acting as broker, 816 cartons of 2 dozen size, F/P 
RITA label lettuce, at $4.00 per carton, plus 65 cents per carton 
cooling, 15 cents per carton brokerage, and $22.50 for a Ryan tem- 
perature recorder, for a total price of $3,939.30. The contract fur- 
ther provided: “ALL SALES F.0.B. NO GRADE CONTRACT. 
WITH GOOD DELIVERY STANDARDS APPLYING, EXCLUD- 
ING BRUISING AND/OR DISCOLORATION FOLLOWING 
BRUISING.” 

11. On or about February 8, 1983, complainant shipped the let- 
tuce by truck from loading point in California to A & J in Bronx, 
New York. On February 8, 1983, complainant issued its invoice 
number 1977 covering this truckload of lettuce and on February 14, 
1983, the load arrived at the place of business of A & J in Bronx, 
New York. 

12. On February 15, 1983, at 7:45 a.m., a Federal inspection was 
made of a portion of the lettuce with the following result in rele- 
vant part: 


TRAILER LIC.: IMXZ 5 0 0 0 3 2; KIND: Refr Mech 
WHERE INSPECTED: Hunts Point Mkt. Applicant’s Store 


Condition of Equipment: Temperature controls not in oper- 
ation. 


Products Inspected: LETTUCE, Iceberg type in cartons 
printed “Rita Growers Packers Shippers Colace Bros El 
Centro Caiif 2 dozen heads.” Applicant states 816 cartons. 


Condition of Load: Through 5 rows 6 layers. Lengthwise 
Crosswise load. 


Condition of Pack: Tight in layers. 
Temperature of Product: Ranges 39 to 41F. 


Condition: Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. Wrapper leaves: No 
decay. Head leaves: 1 to 3 heads per carton average 8% 
damage by discoloration following bruising scattered 
throughout pack. 1 to 3 heads per carton average 10% 
damage by Tipburn. 2 to 4 decayed heads per carton aver- 
age 14% Bacterial Soft Rot in various stages affecting 1 to 
2 leaves, some of which is following Tipburn. 





COLACE BROS., INC. v. A & J PRODUCE CORP. 
Volume 44 Number 2 


Remarks: Inspection and certificate restricted to product 
and lading in 75 cartons being unloaded at the time of in- 
spection and 4 incomplete stacks nearest rear doors. 


13. The tape from the Ryan recorder covering this load of lettuce 
shows that the temperature recorder was activated on February 7, 
1983, at 9:33 a.m., and shows temperatures during the first 12 to 13 
hours of approximately 75° with an immediate, almost vertical 
drop at about the 13th hour to approximately 41 to 42 degrees. 
There is then a very gradual reduction to about 40 degrees at the 
60th hour where the temperature remained steady until approxi- 
mately the 170th hour. The trace then rises to approximately 41 to 
42 degrees where it remains until the 184th hour where there is a 
fall to approximately 37°, with the trace ending at the 192nd hour 
at approximately 40°. 

14. On February 15, 1983, Advance issued a “CONFIRMATION 
OF ADJUSTMENT” covering the load of lettuce shipped on Febru- 
ary 8, 1983. This “confirmation” stated in relevant part as follows: 


Confirming phone date with Joe Colace, at request of Joe 
Colace to call A & J (John) it was agreed between John (A 
& J) and Joe Colace that A & J will handle this shipment 
as Cons. for the Acc’t of Colace Bros. USDA INSP. Ave 8% 
discoloration. 10% tipburn. 14% decay. A & J to Remit to 
Colace. 


At the bottom of the confirmation the words “Final Disposition” 
were checked and beside such words was written: “2/15/83 Joe 
Colace”. Following this an asterisk was placed beside the words: 
“Handling for Shipper’s Account” and beside these words, written 
in longhand, were the words: “Joe Colace’’. In addition the follow- 
ing words appeared at the bottom of the page: 


“Per: 
Buyer John 
Seller Colace 
Re: Paul Poulos” 


15. On February 23, 1983, complainant sent the following tele- 
gram to Advance with a copy to A & J: 


REFERENCE: OUR INVOICE NUMBER 1977, ADVANCE 
FILE NUMBER 4503 OUR INVOICE NUMBER 1990 AD- 
VANCE FILE NUMBER 4515 
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REGARDING A FEBRUARY 7, 1983 SHIPMENT OF LET- 
TUCE SHIPPED ON AN INTERMODAL VAN NUMBER 
IMXZ500032, CONSISTING OF 816 CARTONS RITA 
LABEL LETTUCE, AND REGARDING A FEBRUARY 8, 
1983 SHIPMENT OF LETTUCE SHIPPED RAIL, SPFE 
453995, CONSISTING OF 1250 CARTONS OF RITA 
LABEL LETTUCE: 


THIS IS YOUR OFFICIAL NOTICE THAT COLACE 
BROS., INC THIS DATE RECEIVED YOUR INCORRECT 
CONFIRMATIONS OF SALE REGARDING BOTH SHIP- 
MENTS OF LETTUCE MENTIONED ABOVE. THE 
TERMS AS OUTLINES [sic] ON YOUR CONFIRMA- 
TIONS ARE FALSE AND INCORRECT. COLACE BROS., 
INC NEVER CHANGED OR ALTERED THE ORIGINAL 
TERMS OF SALE ON EI THER SHIPMENT AND FUR- 
THER NEVER HAD ANY CONVERSATION WITH 
YOUR FIRM OR A & J PRODUCE ALTERING THE 
ORIGINAL TERMS OF SALE. THEREFORE, THE ORIGI- 
NAL TERMS OF SALE ARE STILL IN FORCE. PLEASE 
NOTIFY A & J PRODUCE OF THE CORRECT AND 


ORIGINAL TERMS OF SALE ON BOTH SHIPMENTS. 
BEFORE COLACE BROS., INC CAN CONSIDER ANY 
POTENTIAL ADJUSTMENTS, COLACE BROS., INC 
MUST RECEIVE ALL PERTINENT DOCUMENTATION. 


16. On or about February 8, 1983, complainant sold to A & J 
through Advance acting as broker, 1250 cartons of 2 dozen size “F/ 
P RITA” label lettuce at $3.00 per carton, plus 65 cents per carton 
cooling, 15 cents per carton brokerage, and $22.50 for a Ryan tem- 
perature recorder, for a total of $4,772.50, f.o.b. The contract fur- 
ther provided: “ALL SALES F.0.B. NO GRADE CONTRACT. 
WITH GOOD DELIVERY STANDARDS APPLYING, EXCLUD- 
ING BRUISING AND/OR DISCOLORATION FOLLOWING 
BRUISING.” 

17. On February 8, 1983, complainant shipped the lettuce by rail 
from loading point in California to A & J in Bronx, New York. On 
February 9, 1983, complainant issued its invoice number 1990 cov- 
ering this railroad carload of lettuce and on February 14, 1983, the 
load arrived at the place of business of A & J in Bronx, New York. 

18. On February 17, 1983, at 8:15 a.m., a portion of the lettuce 
contained in the railcar was Federally inspected at the Hunts 
Point Market, team track, in Bronx, New York, while in the proc- 
ess of unloading. Such inspection stated in relevant part as follows: 
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PRODUCTS INSPECTED: Lettuce Iceberg type in cartons 
branded “Rita brand” 2 Dozen Heads (sic) 


APPLICANT STATES: 1250 cartons 
SIZE: FAIRLY UNIFORM 


QUALITY: AVERAGE 6% Broken midribs, mechanical 
Damage. 


CONDITION: Heads or portions of heads not affected by 
condition defects are fresh and crisp. Wrapper Leaves: 1 to 
2 heads per carton Average 7% damage by yellow to 
brown discoloration. 1 to 2 heads in most none in some av- 
erage 5% Bacterial Soft Rot in various stages affecting 1 to 
2 wrapper leaves. Head Leaves: Average 2% damage by 
Russet Spotting. 3 to 5 heads per carton Average 15% 
damage by Tipburn. 1 to 3 decayed heads in most cartons 
none in some Average 7% Bacterial Soft Rot in various 
stages affecting 1 to 2 leaves following Tipburn. 


MEETS QUALITY REQUIREMENTS BUT FAILS TO 
GRADE US No. 1 ONLY ACCOUNT OF CONDITION. 


REMARKS: Inspection Restricted to 150 cartons being un- 
loaded at time of inspection and on 8 incomplete stacks in 
doorway area and upper 3 layers and 1 complete stack “A” 
end of car and in upper 2 layers of 1 complete stack “B” 
end of car. 


19. The Ryan recorder tape shows that the recorder was activat- 
ed at 10:22 a.m. on February 8, 1983, and revealed temperatures 
which fell vertically from 80° to 70° during the first hour, where 
they remained for approximately four hours, thereafter falling 
steeply to approximately 33° at the 12th hour and continuing be- 
tween 32 and 34° throughout the remainder of the transit period. 

20. On February 17, 1983, Advance issued a “CONFIRMATION 
OF ADJUSTMENT” which summarized the results of the Federal 
inspection and near the bottom of the page underneath the printed 
words “Final Disposition”, the printed words “Handling for Ship- 
per’s Account” were circled with an asterisk beside such words. In 
addition at the bottom of the page the following appeared: 


“Per: 


Buyer John 
Seller Joe 
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Broker Paul 
Re: Joe T.” 


21. On February 28, 1983, Advance sent another “CONFIRMA- 
TION OF ADJUSTMENT” covering the railcar of lettuce, which 
stated in relevant part as follows: 


Confirming Phone Date Joe Colace, Re: SPFE 453995 and 
IMXZ500032 Colace Requires Copy of Ryan Tape and 
USDA INSP. on Both Shipments along with Remittance 
and Acc’t Sales. 


Near the bottom of the page an asterisk was placed beside the 
printed words “Final Disposition” and written beside such words in 
longhand was the date “2/28/83.” Beneath these words were the 
printed words “Handling for Shipper’s Account” with an asterisk 
beside such words. At the bottom of the page the following ap- 
peared: 


“Per: 
Buyer John 
Seller Colace 
Broker Paul 
Re: Paul Poulos” 


22. The formal complaint was filed on June 6, 1983, which was 
within nine months after the causes of action alleged herein ac- 
crued. 


CONCLUSIONS 


Complainant brings this action to recover the full purchase price 
of the three loads of lettuce, less the amount which complainant 
has already paid ($3,207.14), or a net amount of $10,167.16. Re- 
spondent A & J claims that an adjustment or modification of the 
original contract was reached relative to each of the loads follow- 
ing their arrival, whereby, as to the February 4 load, an allowance 
was granted, and as to the remainaing two loads, respondent A & J 
was to be allowed to handle the lettuce for the shipper’s account. 
Complainant joined Advance Brokerage, Inc. as a respondent “in 
the alternative if it is held that respondent A & J Produce Corp., is 
not liable for the agreed purchase price” requesting that Advance 
“be held liable for failing to perform the duties of a broker in nego- 
tiating a valid and binding contract”. 
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The basic issue in this proceeding, as between complainant and 
A & J, concerns the obvious conflict between the confirmations of 
adjustment issued by respondent Advance and the telegrams sent 
on February 23, and February 28, 1983, by complainant. It is neces- 
sary that we deal with the February 4, 1983, load separately. The 
parties to this proceeding submitted affidavits from most of the 
persons who were involved in the negotiations concerning the Feb- 
ruary 4, 1983, load of lettuce subsequent to its arrival. John Tra- 
mutola, President of A & J, stated in an affidavit that, as to the 
February 4, 1983, load, he reported the condition of the load to 
Paul Poulos following the Federal inspection and was instructed to 
work the load and await an adjustment. Mr. Tramutola states that 
shortly thereafter A & J received a confirmation of adjustment 
from Paul Poulos stating that A & J could take a $2.00 allowance. 
Paul Poulos, in an affidavit submitted as a part of the answering 
statement of Advance Brokerage, made the following statement in 
relevant part: 


. . . Mr. Joe Tobin, then an employee of Advance Broker- 
age, Inc., originally received a phone call, on February 10, 
1983, from Mr. John Tramutola of A & J Produce Corp. in 


which the details of the U.S.D.A. Inspections were given. 
Mr. Tobin called the Colace firm and relayed the message 
to Mr. Bill Colace. 


Your affiant personally spoke to Mr. Bill Colace on the 
phone concerning the adjustment on BRAZ 584078, on Feb- 
ruary 23, after a series of discussions back and forth be- 
tween John Tramutola, your affiant and Bill Colace. Bill 
Colace, agreed to grant A & J Produce Corp. an allowance 
of Two Dollars per box and Mr. Tramutola was to remit on 
the basis of $3.00 F.O.B. plus 65¢ cooling and 15¢ broker- 
age. Later on the 23rd, Mr. Joe Colace phoned affiant and 
affiant advised that Bill Colace had settled the matter as 
just stated. Joe Colace did not take exception to that but 
did state he might call John Tramutola, and affiant has 
been told that such a call was made. Your affiant personal- 
ly prepared and mailed to Mr. Colace and to A & J 
Produce Corp. the Confirmation of Adjustment form dated 
February 23, 1983, .. . 


Although the telegram from Joe Colace dated February 28, 1983, 
repudiates the confirmation referred to in Mr. Poulos’ affidavit, no- 
where during the course of the proceeding did complainant submit 
an affidavit or other statement from Bill Colace. The record does 
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contain an affidavit from Joseph Tobin which affirms that he 
talked with Bill Colace on February 10, and that Bill Colace in- 
structed Mr. Tobin to request that A & J accept the shipment of 
lettuce and promise that an adjustment would be made later. We 
find on the basis of all of the evidence that complainant agreed to 
a two dollar allowance on the February 4, 1983, shipment of let- 
tuce. Respondent A & J has already paid complainant $3,062.50 in 
full satisfaction of this modified contract. 

In regard to the last two loads, the conversations following arriv- 
al which respondents allege resulted in an agreement that the 
loads be handled on consignment, were not with Bill Colace but 
rather with Joe Colace. Complainant submitted an opening state- 
ment which consisted of the affidavit of Joe Colace and we find 
that this affidavit, along with the February 28, 1983, telegram, 
makes it impossible to conclude that respondent A & J has met its 
burden of proving by a preponderance of the evidence that the 
original contract was modified to call for a consignment transac- 
tion as to the last two loads. Accordingly, each of these two loads of 
lettuce must be dealt with under the terms of the original f.o.b. 
contract. 

The regulations (7 CFR 46.43(i) & (j)) provide that in an f.o.b. 
sale, the commodity must be placed free on board at shipping point 
in “suitable shipping condition” and that the buyer assumes all 
risk of damage and delay in transit not caused by the seller. “Suit- 
able shipping condition” is defined as requiring that the commodity 
must be in such a condition at time of billing as to assure delivery 
without abnormal deterioration at the contract destination agreed 
upon by the parties, if transportation service and conditions are 
normal. For each of the remaining loads, we must therefore ascer- 
tain whether transportation service and conditions were normal, as 
well as whether good delivery of the lettuce was in fact accom- 
plished. 

The tape from the Ryan temperature recorder applicable to the 
February 7, 1983, load of lettuce shows that the recorder was acti- 
vated at 9:33 a.m. on February 7, 1983. The bill of lading applicable 
to this load shows loading completed “2-7-83 12:01A”. The seven in 
the date is written over in ink with a figure which appears to be an 
eight. Apparently the truck was loaded during the day of February 
7, with loading being completed shortly after midnight, the tape 
having been activated some 14 to 15 hours earlier. This would ac- 
count for the relatively high temperatures shown during the first 
12 to 13 hours after activation of the tape. The temperatures of ap- 
proximately 40 degrees throughout most of the trip as shown by 
the Ryan tape and the temperatures of 39 to 41 degrees shown by 
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the Federal inspection on February 15, are somewhat high, though 
still within the normal range. The transit time, February 8 
through February 14, or seven days, is one or two days beyond 
what is usually accepted as normal for transit by truck from the 
west coast to New York. However, the decay alone, disclosed by the 
Federal inspection at destination, averaging 14%, is almost three 
times the amount allowed under the good delivery standards for 
decay. See 7 CFR § 46.44. In addition, the load contained an aver- 
age of 10% damage by Tipburn. We conclude that complainant 
breached the warranty of suitable shipping condition as to this load 
of lettuce. See Inter Harvest, Inc. v. Vegetable Market of Cleveland, 
Inc., 34 Agric. Dec. 697 (1975) and Sanborn Packing Co. v. Spada 
Distributing Co., Inc., 28 Agric. Dec. 230 (1969). 

Since respondent, A & J, accepted this load of lettuce, it became 
liable to complainant for the full purchase price thereof less dam- 
ages resulting from complainant’s breach. The measure of damages 
for breach of warranty in regard to accepted goods is the difference 
at the time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as 
warranted. I. Kallish & Sons v. Jarosz Produce, Inc., 26 Agric. Dec. 
1285 (1967). Uniform Commercial Code, § 2-714. As to the value of 
the goods received, this may be evidenced by the proceeds obtained 
from a prompt and proper resale of the goods. G. & S. Distributors 
v. Watton Distributors, 25 Agric. Dec. 1653 (1976). With respect to 
the value which the lettuce would have had if it had met contract 
specifications, and in the absence of other evidence of such value, 
we will accept the f.o.b. contract price plus freight to destination. 
Id. at 1658. 

Respondent disposed of the lettuce in a prompt and proper 
manner realizing gross proceeds in the amount of $3,251.000. Ac- 
cordingly, we accept this figure as representing the value of the let- 
tuce received by respondent. The f.o.b. price of this load of lettuce 
was $3,939.30, and the freight to destination was $2,500.00 Accord- 
ingly, we will use the figure $6,439.30 as the value which this ship- 
ment of lettuce would have if it had it met contract requirements. 
The difference between this figure and the gross proceeds of 
$3,251.00, is $3,188.30, which represents respondent’s basic dam- 
ages. In addition, respondent is entitled to incidental expenses flow- 
ing from complainant’s breach. See UCC § 2-715. Respondent’s inci- 
dental expenses included a terminal fee of $12.24; a handling fee of 
$204.00; and a commission of $390.12. Respondent’s damages there- 
fore totalled $3,794.66. This amount deducted from the purchase - 
price leaves $144.64 which constitutes respondent’s liability to com- 
plainant for this load of lettuce. This amount was included in re- 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 44 Number 2 


spondent’s payment to complainant of the adjusted price on the 
first load of lettuce. 

The third load of lettuce was shipped by rail on February 8, 1983, 
as shown by the bill of lading and by the fact that the Ryan tem- 
perature recorder was activated at 10:22 a.m. on February 8, 1983. 
The car arrived on February 16, 1983, and was Federally inspected 
at 8:15 a.m. on February 17, 1983. Such inspection shows that the 
head leaves in the lettuce contained an average of 2% damage by 
Russet Spotting, 15% damage by Tipburn, and 7% damage by Bac- 
terial Soft Rot. The condition defects thus clearly exceed the 
amounts allowed by the good delivery standards. The Federal in- 
spection shows the temperatures as 38 to 41 degrees and the Ryan 
tape shows the temperatures to have averaged around 32 to 34 de- 
grees. The length of time, nine days, during which this car was in 
transit is not excessive for a rail shipment from the west coast to 
New York City. Accordingly, we conclude that complainant 
breached the warranty of suitable shipping condition. 

Since respondent also accepted this carload of lettuce, it became 
liable to complainant for the full contract price thereof, or 
$4,772.50, less damages. For the value such lettuce would have had 
if it had been as warranted, we will use the contract price plus the 
freight in the amount of $4,648.00, or a total figure of $9,420.50. Re- 
spondent sold the lettuce in a prompt and reasonable manner and 
issued an accounting showing gross proceeds from the resale of 
$4,507.50. This amount deducted from the value which the lettuce 
would have had if it had been as warranted, leaves $4,913.00 as re- 
spondent’s basic damages. In addition, respondent is entitled to ex- 
penses flowing from the breach. Respondent incurred a terminal 
fee of $12.00; handling fee of $12.50; an unloading fee of $87.50; and 
a commission of $540.90, all of which we deem to be reasonable. Re- 
spondent’s total damages therefore amount to $5,865.90. Since this 
amount exceeds the purchase price of the carload of lettuce, re- 
spondent has no remaining liability to complainant. The complaint 
as to respondent A & J should be dismissed. 

We find no basis on this record for concluding that complainant 
has met its burden of proving by a preponderance of the evidence 
that respondent, Advance, failed to perform the duties of a broker. 
Accordingly, the complaint as to this respondent should also be dis- 
missed. 

ORDER 

The complaint is dismissed. 
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Copies of this order shall be served upon the parties. 


BrYANT PACKING Co. v. M. Orrutt Co., INc., and ADOLPH B. CrimINo 
Co. PACA Docket No. 2-6518. Decided March 21, 1985. 


Interstate commerce—Suitable shipping condition—Reparation awarded. 


Complainant sought to recover for two loads of lettuce accepted by respondent.. Re- 
spondent proved that complainant breached his warranty of suitable shipping condi- 
tion; however, respondent failed to prove damages by the breach and was liable for 
the entire purchase price. The best way to prove damages when goods are in poor 
condition to by a prompt and proper resale. 


George S. Whitten, Presiding Officer. 
Steven A. Paganetti, Clovis, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
formal complaint was filed in which complainant seeks an award of 
reparation against respondents in the amount of $5,820.80 in con- 
nection with the sale to respondent M. Offutt Co., Inc. of two truck- 
loads of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties, and copy of the formal complaint was 
served upon respondents which filed answers thereto denying li- 
ability to complainant. Respondent M. Offutt Co., Inc., also filed a 
counterclaim arising out of the same transactions. Complainant 
filed a reply to the counterclaim denying any liability thereunder. 

The amount claimed as damages in neither the complaint nor 
counterclaim exceeds $15,000, and accordingly, the shortened 
method of procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) is applicable. Pursuant to such procedure the 
parties were given the opportunity to submit additional evidence in 
the form of verified statements. Complainant did not file an open- 
ing statement. Respondent Adolph B. Cimino Co. filed an answer- 
ing statement. Complainant filed a statement in reply. None of the 
parties filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Ray Bryant, is an individual doing business as 
Bryant Packing Co., whose address is P.O. Box 447, Mendota, Cali- 
fornia. 

2. Respondent, M. Offutt Co., Inc., (hereafter Offutt) is a corpora- 
tion whose address is 8282 Moberly Lane, Dallas, Texas. At the 
time of the transactions involved herein this repondent was li- 
censed under the Act. 

3. Respondent, Adolph B. Cimino, is an individual doing business 
as Adolph B. Cimino Co., (hereafter Cimino) whose address is 470 
Calaveras Drive, Salinas, California. At the time of the transac- 
tions involved herein this respondent was licensed under the Act. 

4. On or about January 27, 1983, complainant sold to respondent 
Offutt through respondent Cimino acting as broker, one truckload 
of lettuce as follows: 797 size 24’s, “ORO brand, at $2.75 per carton, 
plus $.65 per carton refrigeration, or $2,709.80 f.o.b. 

5. The 797 cartons of lettuce referred to above were shipped by 
complainant to respondent Offutt in Birmingham, Alabama on 
January 27, 1983. The bill of lading stated that loading was com- 
pleted at 4:20 p.m. on that day. 

6. The 797 cartons of lettuce arrived at destination in Birming- 


ham, Alabama on or about Sunday evening or early Monday morn- 
ing and were accepted by respondent Offutt. Such lettuce was fed- 
erally inspected on Tuesday, February 1, 1983, at 2:00 p.m., while 
located in the warehouse of respondent’s customer. The federal in- 
spection revealed that the temperature of the product was 44°F. in 
various locations. The condition of the lettuce was stated as follows: 


Heads or portions of heads not affected by condition de- 
fects are fresh and crisp. Wrapper Leaves: No decay affect- 
ing these leaves only. Head leaves: Decay 2 to 12 heads per 
carton average 19% Bacterial Soft Rot in various stages af- 
fecting 1 to 8 leaves. 


7. On January 27, 1983, complainant sold to respondent Offutt 
through respondent Cimino acting as broker, one truckload of let- 
tuce as follows: 915 size 24’s, “ORO” brand, at $2.75 per carton, 
plus 65 cents per carton for refrigeration, or a total amount of 
$3,111.00 f.o.b. 

8. The 915 cartons of lettuce were shipped by complainant to re- 
spondent Offutt at Dallas, Texas, on January 27, 1983. The bill of 
lading stated that loading was completed at 9:30 p.m. on that day. 
The lettuce arrived at respondent Offutt’s place of business in 
Dallas, Texas, late Sunday or early Monday morning and was ac- 
cepted by respondent Offutt. 





BRYANT PACKING v. M. OFFUTT CO. & ADOLPH CIMINO CO. 917 
Volume 44 Number 2 


9. On Tuesday, February 1, 1983, at 1:15 p.m., 565 cartons of the 
lettuce remaining on the truck were federally inspected at respond- 
ent’s place of business in Dallas, Texas, with the following results 
in relevant part: 


Condition of Load: Partly unloaded, intact approximately 
% length of trailer lengthwise load; 5 
rows, 8 layers. 


Temperature of Product: Rear stack: Top 39°F., Bottom 40°F. 


Condition: Heads or portions of heads not affected 
by condition factors are fresh and 
crisp. Wrapper Leaves: No decay. 
Head Leaves: From 2 to 6 heads per 
carton, average 18% damage by Tip- 
burn. In most samples 1 to 2 decayed 
heads per carton, some none, average 
5% Bacterial Soft Rot, mostly in early 
stages following Tipburn. 


Inspection and certificate restricted to 
product and lading in 4 rear stacks of 
that portion of load remaining in 
trailer at time of inspection. 


10. The formal complaint was filed on February 10, 1983, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover the purchase price of 
the two loads of lettuce accepted by respondent. Respondent alleges 
as a defense to complainant’s action that complainant breached the 
contract of sale by shipping lettuce which was not in suitable ship- 
ping condition. Since respondent accepted the lettuce, respondent 
has the burden of proving by a preponderance of the evidence both 
complainant’s breach and damages resulting therefrom. The 
Grower-Shipper Potato Co. v. Southwestern Produce Co.., 28 Agric. 
Dec. 511 (1969). 

Under the regulations (7 CFR § 46.43(i) & (j)), in any f.o.b. sale 
there is a warranty that the produce sold is placed free on board in 
suitable shipping condition. Suitable shipping condition is stated to 
mean that the commodity “at time of billing, is in a condition © 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal dete- 
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rioration at the contract destination agreed upon between the par- 
ties.” Where a buyer accepts a shipment of produce the burden 
rests upon such buyer, where the question is in issue, to prove that 
transportation services and conditions were normal. Dave Walsh v. 
Rozak’s, 39 Agric. Dec. 281 (1980). 

It is clear, as to both of the loads of lettuce involved in this pro- 
ceeding, that the condition factors shown by the federal inspections 
at destination were well in excess of what is allowed by the Good 
Delivery Standards set forth in the Department’s regulations. See 7 
CFR § 46.44. The only evidence in the record as to the arrival time 
for the two loads of lettuce is the statement made by complainant 
in the informal complaint that “BOTH LOADS ARRIVED 
SUNDAY NITE [SIC] AND MONDAY MORNING, .. .”. Although 
it is nowhere stated in the record how complainant knew the time 
of arrival, complainant’s statement in this regard is not challenged 
by either of the respondents. We find that the time in transit for 
both of the loads of lettuce was normal. The inspections on both of 
the loads were in the early afternoon of Tuesday, February 1, 1983, 
or approximately a day and a half after arrival. We find that the 
length of time between arrival and the time of federal inspection 
was not excessive in view of the amount of condition defects dis- 
closed by the federal inspections. 

The lettuce which was shipped to Birmingham was unloaded by 
respondent Offutt’s customer and the subsequent federal inspection 
was in the warehouse of such customer. Although the product tem- 
peratures disclosed by the inspection are close to borderline (44°F), 
we find that the amount of Bacterial Soft Rot (almost four times 
the amount allowed under the Good Delivery Standards) shows 
that the lettuce was not in suitable shipping condition when 
shipped, and that complainant breached the contract of sale. 

The load of lettuce which arrived at complainant’s place of busi- 
ness in Dallas, Texas was only partially unloaded and the federal 
inspection covered approximately % of the remaining load. The 
temperatures disclosed by such inspection are within the normal 
range and we find on the basis of all of the evidence that such in- 
spection shows that complainant breached the warranty of suitable 
shipping condition as to this load also. 

Although we have found a breach of contract on the part of com- 
plainant as to both of the loads of lettuce, respondent Offutt has 
failed to submit evidence of damages resulting from the breach. 
The record contains no accounting as to either of the loads of let- 
tuce. We have held many times that in the case of damaged goods, 
about the only way to establish their value is by a prompt and 
proper resale. See Anthony Brokerage, Inc. v. The Auster Company, 
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Inc., 38 Agric. Dec. 1643 (1979); Genbroker Corp. v. Super Food Serv- 
ices, 38 Agric. Dec. 83 (1979); and O’Donnell Fruit Co. of Pittsburgh 
v. Mercurio, 18 Agric. Dec. 1173 (1959). 

Since respondent Offutt accepted the two truckloads of lettuce 
and has failed to prove damages resulting from complainant’s 
breach, such respondent is liable to complainant for the full pur- 
chase price of the two loads, or $5,809.80. This respondent’s failure 
to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with 
interest. We can make no award on respondent Offutt’s counter- 
claim because of the same failure to submit accountings. 

In connection with the foregoing discussion, we are fully cogni- 
zant of the fact that respondent Offutt submitted a calculation of 
its damages under the counterclaim, and that such calculation sets 
forth figures in the case of each load which were designated “pro- 
ceeds realized from sale”. This, of course, in no way amounts to an 
accounting of the resale. Nor is it stated whether the proceeds are 
gross proceeds or net proceeds. In addition, it is noted that com- 
plainant denied the authenticity of these figures when replying to 
the counterclaim. 

There is no evidence in the record upon which to base any award 
against respondent Cimino. The complaint as against this respond- 
ent should be dismissed. 


ORDER 


Within thirty days from the date of this order respondent M. 
Offutt Co., Inc., shall pay to complainant, as reparation, $5,820.80, 
with interest thereon at the rate of 13% per annum from March 1, 
1983, until paid. 

The complaint against respondent Adolph B. Cimino is dismissed. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


J-B DistriBuTING Co. v. EMERSON H. E.uiot d/b/a EMERSON ELLIOT 
Propuce. PACA Docket No. 2-6717. Decided March 21, 1985. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely formal complaint was filed on October 30, 1984. Complain- - 
ant seeks to recover $21,324.05 which amount is alleged to be the 
total purchase price for four trucklots of lettuce sold to and accept- 
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ed by respondent. Respondent filed an answer to the formal com- 
plaint on December 26, 1984, admitting that $16,475.30 of the 
amount claimed by complainant was due and owing to complainant 
on account of the transactions involved herein. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$16,475.30. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from October 1, 1984, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 


CARLSBAD PropuceE, INc. v. Sin-Son Propuce Co., Inc. PACA 
Docket No. 2-6505. Decided March 26, 1985. 
Interstate commerce—Breach of warranty—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
James A. Soto, Nogales, Arizona, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,384.00, in con- 
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nection with the sale of a quantity of cucumbers in interstate and 
foreign commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. Respondent also filed an counterclaim. A copy of 
the counterclaim was served upon complainant, which filed a reply 
thereto, denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
the opportunity to submit additional evidence in the form of veri- 
fied statements as well as to file briefs. Complainant submitted an 
opening statement and respondent submitted an answering state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Carlsbad Produce Inc., is a corporation whose ad- 
dress is 6353 El Camino Real, Suite J, Carlsbad, California. At the 
time of the transactions involved in the counterclaim, complainant 
was licensed under the Act. 

2. Respondent, Sin-Son Produce Co., Inc., is a corporation whose 
address is P.O. Box 1566, Nogales, Arizona. At the time of the 
transactions involved in the complaint, respondent was licensed 
under the Act. 

3. On approximately January 12 or 13, 1983, complainant sold to 
respondent 288 cartons of cucumbers for $11.25 per carton, plus 
$.50 per carton cooling, for a total f.o.b. contract price of $3,384.00. 
The cucumbers were to be shipped from Mexico in the course of 
foreign commerce to respondent at the loading dock of Mission 
Fruit Co., Nogales, Arizona, which respondent shared with that 
firm. All contract negotiations were made between complainant’s 
employee, Pete Hernandez, and respondent’s employee, Jose 
Gomez. 

4, On approximately, January 12, 1983, Nogales Produce Inc., No- 
gales, Arizona, apparently acting on behalf of complainant, pre- 
pared two shipping orders, indicating that 144 cartons of Adelaide 
brand cucumbers and 144 cartons of Malem brand cucumbers were 
to be shipped to complainant. Each shipping order also indicated 
that the truck was to be delivered to “Mission Dock”. 

5. On approximately January 13, 1983, the 144 cartons of Ade- 
laide cucumbers and 144 cartons of Malem cucumbers were shipped 
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from Mexico, and arrived at the Mission Fruit Co. dock. They were 
there combined with 72 additional cartons of cucumbers obtained 
by respondent from Engebretson Grupe Co., Nogales, Arizona, for 
which respondent was invoiced. The entire load, consisting of 360 
cartons of cucumbers, was sold and shipped to Robert Ruiz, Inc., at 
its place of business in Edinburg, Texas, where it arrived on Janu- 
ary 14, 1983. Upon arrival of the cucumbers, they were subjected to 
a federal inspection, which found as follows, in relevant part: 


Products Inspected: CUCUMBERS in wirebound crates la- 
beled, “Malem Brand, Mixed Vegeta- 
bles, Grown and Packed by Jorge 
Singh Y Bros., Campo Guayacan, Cu- 
liacan, Sinaloa, Distributed by 
Produce Inc., Nogales, Arizona, 
85621” or “Bravo Brand, Grown and 
Packed by J.M. Gallando Yasociados, 
Culiacan, Sinaloa, Mexico, Distribut- 
ed by Bravo Distributors Inc., P.O. 
Box 2240, Old Tuscon Road, Nogales, 
Arizona, 85621, Contents 1 1/9th 
Bushel Net Wt.” or “Santa Adelaida 
Brand, Grown Packed and Shipped by 
Angel Beltran Y Asociados, Culiacan, 
Sinaloa Mexico, Distributed by No- 
gales Produce Inc., Nogales, Ariz. 
85621, U.S.A.” and stamped “Super 
Select”. Applicant states 360 crates 
Mexico stock. 


Condition of Load: Partly unloaded. Lengthwise crosswise 
on pallets 2 and 3 rows, 6 layers and 
strapped. Trailer loaded 2 pallets 
wide to approximately 4 length. 


Condition of Pack: Well filled. 


Temperature of Products: Rear Stack: Top 50°F and various other 
locations 44°-50°F. Bottom 44°F. 


Condition: Each Lot: Generally fresh and firm. 

Malem Lot: From 2 to 6% in most sam- 
ples, none in some, average 3% 
damage by shriveled ends. Decay 
ranges from 6 to 26% in most sam- 
ples, some samples none, average 
12%. Decay is cucumber Black Rot 
generally in early stages. 
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Santa Adelaide Lot: From to 10 to 26%, 
average 18% damage by shriveled 
ends. Decay ranges from 2 to 28%, 
average 15%. Decay is Cucumber 
Black Rot, mostly in early, some in 
advanced stages. 

Bravo Lot: No decay. 


Inspection and certificate restricted to 
portion of load remaining on trailer 
at time of inspection. 


6. Respondent consigned the cucumbers to Robert Ruiz, Inc., 
without complainant’s permission. Robert Ruiz, Inc. resold the 360 
cartons of cucumbers on consignment from January 19 to January 
22, 1983, and remitted the proceeds, less freight, repacking, inspec- 
tion and commission, to respondent in the amount of $1,339.72. 

7. On January 14, 1983, complainant sent respondent an invoice 
for the full contract price of $3,384.00. 

8. On approximately January 27, 1983, respondent’s Mr. Gomez 
called complainant and spoke to complainant’s Sales Manager, 
Waynne Nakaji, advising that there were some condition problems 
with the cucumbers. Mr. Nakaji refused to grant an allowance. 

9. To date, respondent has not paid any part of the contract price 
for the cucumbers of $3,384.00. 

10. On January 14, 1983, respondent sent complainant an invoice 
for $538.20 for the alleged sale to complainant of 52 cartons of Ital- 
ian squash. On March 25, 1983, respondent sent complainant an in- 
voice in the amount of $779.00 for 82 cartons of beans allegedly 
sold to complainant. Complainant’s Mr. Nakaji received these in- 
voices and immediately called respondent, stating that complainant 
had neither ordered nor received the squash and beans and was 
not going to pay for them. 

11. On April 18, 1983, a meeting was held at respondent’s office 
attended by complainant’s Mr. Hernandez and Mr. Nakaji, and re- 
spondent’s office manager, Yolanda Contreras. Respondent’s Mr. 
Gomez might also have been present. At the meeting, respondent 
complained about the condition of the 288 cartons of cucumbers, 
and said it would forward the account of sales from Robert Ruiz, 
Inc. when it was received. Complainant did not agree to grant an 
allowance on the 288 cartons. Complainant did not acknowledge 
any liability for the 52 cartons of Italian squash and 82 cartons of 
beans allegedly sold by respondent. 
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12. To date, complainant has not paid respondent any of the al- 
leged contract prices for the squash and beans. 

13. An informal complaint was filed on July 8, 1988, which was 
within nine months from when the cause of action therein accrued. 
A formal complaint was subsequently filed on December 5, 1983. 

14. On August 15, 1983, respondent filed an informal counter- 
claim, which was within nine months from when the alleged causes 
of action therein accrued. A formal counterclaim was subsequently 
filed on February 28, 1984. 


CONCLUSIONS 


The complaint involves 288 cartons of cucumbers which com- 
plainant alleges were sold and shipped to respondent and for which 
respondent has failed to make payment. Respondent claims that 
complainant was aware that the cucumbers were to be shipped to 
respondent’s customer, Robert Ruiz, Inc., in Edinburg, Texas. Re- 
spondent contends further that when the cucumbers arrived there, 
they were found by a federal inspection to be abnormally deterio- 
rated. Respondent asserts that it then consigned the cucumbers, 
with complainant’s permission, to Robert Ruiz Inc., which resold 
them and remitted net proceeds of $1,339.72. Respondent claims 
that $1,071.30 of this sum is due to complainant. Complainant 
denies that at the time the contract was entered into with respond- 
ent, it was informed that the cucumbers were to be shipped to 
Robert Ruiz, Inc., questions the identity of the cucumbers subjected 
to the inspection, and denies agreeing to allow respondent to con- 
sign the cucumbers. 

In its counterclaim, respondent alleges that it sold complainant 
52 cartons of Italian squash and 82 cartons of beans, for which it 
has not been paid. Complainant claims that is never made such 
purchases, and denies receiving these commodities. 

We will first discuss the complaint. Respondent’s sole dispute 
concerning the contract terms asserted by complainant concerns 
the issue of complainant’s awareness of the ultimate destination of 
the cucumbers. Respondent alleges that when the contract was 
agreed to, it made complainant aware that respondent had resold 
the cucumbers to its customer, Robert Ruiz, Inc., Edinburg, Texas, 
to whom the cucumbers were to be delivered. However, the only 
evidence in the record supporting this claim are two sworn state- 
ments by respondent’s office manager, Yolanda Contreras, and 
both parties agree that the individuals who actually conducted the 
contract negotiations were complainant’s employee, Mr. Hernan- 
dez, and respodent’s employee, Mr. Gomez. Therefore, Ms. Con- 
treras is not competent to testify as to any contractual arrange- 
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ments made between Mr. Hernandez and Mr. Gomez, and her testi- 
mony regarding such arrangements is unworthy of any evidentiary 
consideration. Respondent’s allegation is contradicted by the fact 
that the record contains two shipping orders from Nogales Produce, 
Inc., Nogales, Arizona, which indicate that it was responsible for 
purchasing the 288 cartons of cucumbers from Mexico on complain- 
ant’s behalf. Each shipping order notes that the produce is to be 
delivered to Mission Dock. Respondent admits that it shared the 
loading dock of Mission Fruit, Co., Nogales, Arizona, with that 
firm. The designation on the shipping orders of Mission Dock as 
the place of delivery is inconsistent with respondent’s contention 
that Robert Ruiz, Inc., was to be the receiver. Therefore, we con- 
clude that the contract provided for the cucumbers to be sold and 
shipped to respondent at Mission Dock in Nogales, Arizona. 

Since respondent does not deny accepting the cucumbers in this 
f.o.b. sale, it became liable for the contract price, less damages re- 
sulting from complainant’s breach of warranty. It is respondent’s 
burden to prove the breach and damages by a preponderance of the 
evidence. Santa Clara Produce, Inc. v. Caruso Produce Inc., 41 
Agric. Dec 2279 (1982). 

In this f.o.b. sale, complainant gave an implied warranty of suita- 
ble shipping condition, which is defined by 7 CFR § 46.43) as 
meaning that the commodity, at the time of billing, is in a condi- 
tion which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal dete- 
rioration at the contract destination agreed upon between the par- 
ties. Respondent asserts that the results of a January 14, 1983, fed- 
eral inspection in Edinburg, Texas (Finding of Fact 5) show a 
breach of warranty. Complainant has questioned the identity of the 
cucumbers subjected to such inspection, denying that they are the 
same cucumbers it sold to respondent. The shipping orders of No- 
gales Produce, Inc. state that 144 cartons each of Adelaide and 
Malem brand cucumbers were ordered by complainant for ship- 
ment to Mission Dock. Respondent states that it added 72 cartons 
of additional cucumbers purchased from Engebretson Grupe Co., 
Nogales, Arizona, and has submitted an invoice reflecting such sale 
(Finding of Fact 5). The January 14, 1983, inspection shows that 
the load of cucumbers consisted of three distinct lots, two of which 
are the Adelaide and Malem lots described in the aforementioned 
shipping orders. We, therefore, conclude that the Adelaide and 
Malem brand cucumbers subjected to the inspection were those cu- 
cumbers purchased from complainant by respondent. We have 
found that the contract called for delivery to respondent in No- 
gales, Arizona, not to Robert Ruiz, Inc., in Edinburg, Texas. Since 
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the cucumbers were shipped from Mexico on approximately Janu- 
ary 13, 1983, they should have arrived at the contract destination, 
Nogales, Arizona, that same date. The inspection in Texas was, 
therefore, one day late. However, the deterioration present in the 
Adelaide and Malem brand cucumbers, as revealed by the inspec- 
tion, is sufficiently great that we can conclude, with reasonable as- 
surance, that the cucumbers would have been in breach of warran- 
ty upon arrival in Nogales, Arizona, on January 13, 1983. See O.D. 
Huff, Jr. Inc. v. Dominic V. Gandolfo, Inc., 30 Agric. Dec. 674 
(1971). The fact that the inspection was restricted has no effect on 
this conclusion, as the inspection report does not specify the nature 
of the restriction. Therefore, respondent has sustained its burden of 
proving a breach of warranty. 

As damages resulting from complainant’s breach of warranty, re- 
spondent is entitled to the difference at the time and place of ac- 
ceptance between the value the cucumbers would have had if they 
had been as warranted, and their actual value. Pleasant Valley 
Vegetable Co-op v. Robt. T. Cochran & Co., Inc., 41 Agric. Dec. 1208 
(1982). For their value if they had been as warranted, we look to 
the Market News Service Reports for Nogales, Arizona, on January 
13, 1983, the place and date of acceptance, which gives a price of 
$14.00 to $16.00, mostly $14.00 per carton. Therefore, the 288 car- 
tons of cucumbers had a value, as warranted, of $4,032.00. The 
actual value of the cucumbers is derived from the results of a 
prompt and proper resale. Respondent consigned the entire 360 
carton lot of cucumbers to Robert Ruiz, Inc., which sold them from 
January 19 through January 22, 1983. The parties disagree wheth- 
er complainant authorized respondent to consign the cucumbers, 
but the absence of authorization from complainant would not, for 
that reason alone, render the resale improper. Pan American Fruit 
Company, Inc. v. C. C. Bova & Company, 17 Agric. Dec. 774 (1958). 
We believe that in view of what we have found to be the poor con- 
dition of the cucumbers in Nogales, Arizona on January 13, 1983, 
respondent’s resale was prompt and proper. Since Robert Ruiz, Inc. 
remitted net proceeds of $1,339.72 for the 360 carton load, the pro- 
portional amount remitted for the 288 cartons sold by complainant 
comes to $1,071.78.! This results in damages incurred by respond- 
ent of $4,032.00 less $1,071.78, or $2,960.22. Subtracting this figure 
from the contract price of $3,384.00 leaves $423.78 as the amount 
owed by respondent to complainant for the 288 cartons of cucum- 


1]t is proper to use the net proceeds rather than gross proceeds of this consign- 
ment transaction, to determine the actual value of the cucumbers. Thomas A. 
Curtin v. Sunshine Salad Co., Inc., 38 Agric. Dec. 1023 (1979). 
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bers. Respondent’s failure to pay this sum is a violation of section 2 
of the Act, for which reparation should be awarded, with interest. 

Regarding respondent’s counterclaim for the 52 cartons of Italian 
squash and the 82 cartons of beans, respondent bears the burden of 
proving the terms of the alleged contracts, complainant’s breach 
thereof, and any damages resulting from such breach by a prepon- 
derance of the evidence. New York Produce Trade Association, Inc. 
v. Sidney Sandler, 32 Agric. Dec. 702 (1973). Respondent’s Ms. Con- 
treras, in her affidavit submitted as respondent’s answering state- 
ment, states that respondent delivered the squash to Engebretson 
Grupe Co. on instructions from complainant’s Mr. Hernandez to re- 
spondent’s Mr. Gomez. This testimony cannot be given any weight, 
however, as Ms. Contreras is not competent to testify as to conver- 
sations that took place between two other persons. Ms. Contreras 
states that the 82 cartons of beans were sold to complainant, which 
then resold them to Mission Fruit Co., the firm with which re- 
spondent shares loading facilities. Ms. Contreras does not assert 
that she personally engaged in the contract negotiations for this 
transavtion, and her testimony cannot, therefore, be given signifi- 
cant weight. Respondent alleges that it sent complainant invoices 
for each of these transactions. Complainant admits receiving these 
invoices, but asserts that it immediately called respondent to com- 
plain that it had never bought the Italian squash or beans, did not 
receive them, and did not intend to pay for them. We believe that 
the evidence offered by respondent to support its counterclaim is 
very weak with respect to both the Italian squash and beans. Even 
if the testimony of Ms. Contreras that the squash eventually was 
purchased by Engebretson Grupe Co. and the beans by Mission 
Fruit Co. is to be believed, it is likely, based upon the evidence in 
the record, that complainant had no involvement in these transac- 
tions whatsoever. Respondent, has, therefore, failed to sustain its 
burden of proving that the commodities were sold to complainant, 
and its counterclaim must be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $423.78, with interest thereon at the 
rate of 18% per annum from February 1, 1983, until paid. 

Respondent’s counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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Srx L’s Packinc CoMPANY v. EMERSON H. ELuiot d/b/a EMERSON 
E.uiot Propuce. PACA Docket No. 2-6727. Decided March 26, 
1985. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Comodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely formal complaint was filed on November 2, 1984. Complain- 
ant seeks to recover $16,704.00 which amount is alleged to be the 
total purchase price for two shipments of tomatoes sold to and ac- 
cepted by respondent on August 17, and September 7, 1984. Re- 
spondent filed an answer to the formal complaint on January 2, 
1985, admitting that $13,827.40 of the amount claimed by complain- 
ant was due and owing to complainant on account of the transac- 
tions involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 


undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$13,827.40. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from October 1, 1984, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 


Bic “O” Foops, Inc. v. ROLAND MARKETING, INc. PACA Docket No. 
2-6381. Decided March 27, 1985. 


Interstate commerce—Quantum meruit—Reparation awarded. 


A mixing of Minnesota-grown and North Dakota-grown potatoes by a Minnesota 
seller suffices to make his sales to a Minnesota purchaser in the current of com- 
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merce and therefore affords the Secretary jurisdiction when the price term of the 
contract cannot be ascertained from the evidence. The Secretary will determine that 
term on a quantum meruit basis. 


George S. Whitten, Presiding Officer. 
Michael F. Daley, Grand Forks, North Dakota, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $5,178.75 in con- 
nection with the shipment of ten loads of potatoes. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent. Respondent filed an answer 
thereto denying liability to complainant. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000.00, and accordingly the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to this procedure complainant filed 
an opening statement and respondent filed an answering state- 
ment. Complainant also filed a brief. Subsequent to the completion 
of the shortened procedure complainant filed a motion to reopen 
the proceeding to take further evidence. This motion was granted 
and complainant was allowed to file affidavits with exhibits at- 
tached. Respondent was allowed to file reply affidavits with exhib- 
its attached. Respondent did not file a brief. 


FINDINGS OF FACT 


1. Complainant, Big “O” Foods, Inc., is a corporation whose ad- 
dress is P.O. Box 235, Oslo, Minnesota. 

2. Respondent, Roland Marketing, Inc., is a corporation whose ad- 
dress is 1831 Water Street, N.E., Room 1A, Minneapolis, Minneso- 
ta. At the time of the transactions involved herein respondent was 
licensed under the Act. 

3. On or about November 19, 1982, complainant sold to respond- 
ent lot #76H, consisting of 450 cwt. of U.S. No. 1 Red potatoes. 
Complainant shipped the potatoes from Oslo, Minnesota to re- 
spondent in Minneapolis, Minnesota, on November 22, 1982. The 
potatoes were purchased by complainant in North Dakota. The po- 
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tatoes arrived on or about November 23 and were accepted by re- 
spondent. Respondent has paid complainant $5.00 per cwt. for the 
potatoes. 

4. On or about November 19, 1982, complainant sold to respond- 
ent lot #79H, consisting of 450 cwt. of U.S. No. 1 Red potatoes. 
Complainant shipped the potatoes from Oslo, Minnesota, to re- 
spondent in Minneapolis, Minnesota, on November 23, 1982. The 
potatoes were purchased by complainant in North Dakota. The po- 
tatoes arrived on or about November 24 and were accepted by re- 
spondent. Respondent has paid complainant $5.00 per cwt. for the 
potatoes. 

5. On or about November 19, 1982, complainant sold to respond- 
ent lot #80H, consisting of 480 cwt. of U.S. No. 1 Red potatoes. 
Complainant shipped the potatoes from Oslo, Minnesota to re- 
spondent in Minneapolis, Minnesota, on November 23, 1982. The 
potatoes were purchased by complainant in North Dakota. The po- 
tatoes arrived on or about November 24 and were accepted by re- 
spondent. Respondent has paid complainant $5.00 per cwt. for the 
potatoes. 

6. On or about November 29, 1982, complainant sold to respond- 
ent lot #94H, consisting of 425 cwt. of U.S. No. 1 Red potatoes. 
Complainant shipped the potatoes from Oslo, Minnesota, to re- 
spondent in Minneapolis, Minnesota, on December 1, 1982. The po- 
tatoes were purchased by complainant in North Dakota. The pota- 
toes arrived on or about December 2 and were accepted by respond- 
ent. Respondent has paid complainant $5.00 per cwt. for the pota- 
toes. 

7. On or about December 7, 1982, complainant sold to respondent 
lot #110H, consisting of 485 cwt. of U.S. No. 1 Red potatoes. Com- 
plainant shipped the potatoes from Oslo, Minnesota, to respondent 
in Minneapolis, Minnesota, on December 9, 1982. The potatoes 
were purchased by complainant in North Dakota. The potatoes ar- 
rived on or about December 10 and were accepted by respondent. 
Respondent has paid complainant $5.75 per cwt. for the potatoes. 

8. On or about December 9, 1982, complainant sold to respondent 
lot #114G, consisting of 300 cwt. of U.S. No. 1 Red potatoes in used 
100 lb. bags and 200 cwt. of U.S. No. 1 Premium Red potatoes in 
Big “O” 50 lb. bags. Complainant shipped the potatoes from Oslo, 
Minnesota, to respondent in Minneapolis, Minnesota, on December 
13, 1982. The potatoes were purchased by complainant in North 
Dakota and Minnesota. The potatoes arrived on or about December 
14 and were accepted by respondent. Respondent has paid com- 
plainant $5.75 per cwt. for the 300 cwt. of potatoes in 100 lb. bags 
and $6.80 per cwt. for the 200 cwt. of potatoes in 50 lb. bags. 
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9. On or about December 15, 1982, complainant sold to respond- 
ent lot #123H, consisting of 250 cwt. of U.S. No. 1 Red potatoes 
and 250 cwt. of U.S. No. 1 Red potatoes in used bags. Complainant 
shipped the potatoes from Oslo, Minnesota, to respondent in Min- 
neapolis, Minnesota, on December 16, 1982. The potatoes were pur- 
chased by complainant in North Dakota and Minnesota. The pota- 
toes arrived on or about December 17 and were accepted by re- 
spondent. Respondent has paid complainant $6.00 per cwt. for the 
250 cwt. of potatoes in Big “O” 100 lb. bags and $5.75 per cwt. for 
the 250 cwt. of potatoes in used bags. 

10. On or about December 27, 1982, complainant sold to respond- 
ent lot #140H, consisting of 500 cwt. of U.S. No. 1 Red potatoes in 
used bags. Complainant shipped the potatoes from Oslo, Minnesota, 
to respondent in Minneapolis, Minnesota, on December 27, 1982. 
The potatoes were purchased by complainant in North Dakota and 
Minnesota. The potatoes arrived on or about December 28 and 
were accepted by respondent. Respondent has paid complainant 
$5.75 per cwt. for the potatoes. 

11. On or about December 27, 1982, complainant sold to respond- 
ent lot #141H, consisting of 500 cwt. of U.S. No. 1 Red potatoes in 
used bags. Complainant shipped the potatoes from Oslo, Minnesota, 
to respondent in Minneapolis, Minnesota, on December 27, 1982. 
The potatoes were purchased by complainant in North Dakota and 
Minnesota. The potatoes arrived on or about December 28 and 
were accepted by respondent. Respondent has paid complainant 
$5.75 per cwt. for the potatoes. 

12. On or about December 28, 1982, complainant sold to respond- 
ent lot #148H, consisting of 340 cwt. of U.S. No. 1, size A, Red po- 
tatoes in used bags and 160 cwt. of U.S. No. 1, size 2-3, Red pota- 
toes in used bags. Complainant shipped the potatoes from Oslo, 
Minnesota, to respondent in Minneapolis, Minnesota, on December 
29, 1982. The potatoes were purchased by complainant in North 
Dakota and Minnesota. The potatoes arrived on or about December 
30 and were accepted by respondent. Respondent has paid com- 
plainant $5.75 per cwt. for the size A potatoes and $4.75 per cwt. 
for the size 2-3 potatoes. 

13. The formal complaint was filed on July 22, 1983, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent’s answer to the formal complaint raises only one de- 
fense. Respondent asserts that complainant fails to state a claim 
for relief under the Act since “at no time was it contemplated that 
the transactions in question would involve interstate commerce nor 
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did the goods in question in fact enter the stream of interstate com- 
merce.” In elaborating on this defense respondent states: 


. . . Roland Marketing, Inc., a Minnesota corporation 
doing business in Minneapolis, Minnesota, ordered and 
bought U.S. # 1 Red Potatoes from Big “O” Foods, Inc., 
doing business in Oslo, Minnesota. The potatoes were 
shipped from Oslo, Minnesota, to Roland Marketing, Inc., 
Minneapolis, Minnesota, and received by Metro Packaging, 
Inc. in Minneapolis, Minnesota. They were in turn pack- 
aged and sent to Country Club Markets, Inc. of Hopkins, 
Minnesota, for distribution to its Minneapolis, Minnesota, 
and St. Paul, Minnesota supermarkets. Potatoes were also 
sent to Red Owl Stores, Inc., of Hopkins, Minnesota, for 
distribution to its Minneapolis, Minnesota and St. Paul, 
Minnesota “Country Store” supermarkets. All movement 
of these potatoes was in intrastate rather than in inter- 
state commerce. 


Complainant asserted in the formal complaint that each of the 
ten loads of potatoes was “purchased in North Dakota and Minne- 
sota.” Later in an affidavit by Harlan Lindroth, which was made a 
part of the opening statement, complainant asserted that “the first 
five loads of potatoes shipped consisted entirely of potatoes grown 
in North Dakota and brought into Minnesota.’”’ Complainant stated 
that the remaining loads were a mixture of North Dakota and Min- 
nesota grown potatoes. While respondent pointed out the inconsist- 
ency in the two allegations respondent admitted and furnished evi- 
dence to show that complainant’s usual business practice was to 
purchase approximately one-half of its potatoes in North Dakota 
and one-half in Minnesota. We have found on the basis of all the 
evidence that the first five loads of potatoes were entirely from 
North Dakota and that the remaining five loads were a mixture of 
potatoes from North Dakota and Minnesota. 

Section 1, paragraph 8 of the Act (7 U.S.C. 499a (8)) states in rele- 
vant part that: 


A transaction in respect of any perishable agricultural 
commodities shall be considered in interstate or foreign 
commerce if such commodity is part of that current of 
commerce usual in the trade in that commodity whereby 
such commodity and/or the products of such commodity 
are sent from one state with the expectation that they will 
end their transit, after purchase, in another .. . 
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The evidence as to whether it was contemplated that the pota- 
toes would be shipped out of state, in whole or in part, after receipt 
by respondent’s customers is in conflict, as is the evidence as to 
whether such potatoes did in fact move out of the state, in whole or 
in part, after receipt by such customers. However, it is not neces- 
sary that we decide these points since we find that there was inter- 
state commerce as to all ten loads of potatoes due to the mixing of 
Minnesota potatoes with a substantial portion of potatoes from 
North Dakota. It seems clear to us that complainant’s normal busi- 
ness practice involved the bringing of potatoes into Minnesota from 
North Dakota and the subsequent shipping of such potatoes at 
least to other points in Minnesota. This involved a “current of com- 
merce” of which the Minnesota potatoes became a part. See Troyer 
v. Blue Star Potatoe, 27 Agric. Dec. 301 (1968). 

Although the only defense raised in the formal answer was the 
jurisdictional issue discussed above, respondent, during the infor- 
mal stages of this proceeding and again in its answering statement, 
contended that the potatoes were sold at a price substantially less 
than that shown on complainant’s invoices. This issue concerning 
the price negotiated between the parties at the time potatoes were 
originally sold, constitutes the only substantive issue in this pro- 
ceeding. Since the parties have put forth affirmative but conflicting 
allegations with respect to one of the crucial terms of the contract, 
namely the price at which the potatoes were sold, the burden rests 
upon each to establish its respective allegations by a preponder- 
ance of the evidence. Justice v. Eastern Potato Dealers, 30 Agric. 
Dec. 1352 (1971) and Israel Kline Co. v. S. Otis Sullivan & Compa- 
ny, 17 Agric. Dec. 500 (1958). In an effort to substantiate their re- 
spective positions both parties have submitted copious quantities of 
evidence which it is unnecessary that we detail here. We have care- 
fully reviewed and weighed the evidence submitted by each party 
and find that neither has sustained its burden of proof by a prepon- 
derance of the evidence. S. Pavich & Sons v. Mutual Produce, 31 
Agric. Dec. 1296 (1972). Since respondent accepted and disposed of 
the potatoes it is liable to complainant on a Quantum meruit basis 
for their reasonable value. Jd. at 1299. 

Complainant submitted a copy of a market report on Round Red 
potatoes showing the f.o.b. weekly price range of Red River Valley 
potatoes during the time period applicable to this proceeding and 
published by the federal-state Market News Service. Although re- 
spondent contended that such report did not accurately reflect the 
true market value of the subject potatoes, we are not convinced by 
respondent’s arguments. Accordingly, we will use these reports as a 
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basis on which to assess any amounts which remain due and owing 
by respondent to complainant. 

The first four loads of potatoes were sold on an f.o.b. basis, and 
consequently no adjustment in the prices shown by the Market 
News Service report will be necessary. According to respondent’s 
evidence the first three loads of potatoes arrived on November 23 
or November 24, 1982. The market report shows prices for the 
week of November 22 as $5.75 to $6.00 per 100 lb. sack. We find 
that complainant should recover from respondent for these three 
loads of potatoes on the basis of $5.875 per cwt. The three loads 
contained a total of 1,380 cwt. of potatoes which had a value of 
$8,107.50. Respondent paid for these three loads on the basis of 
$5.00 per cwt., or a total of $6,900.00, which leaves a balance still 
due of $1,207.50. 

The fourth load of potatoes (lot #94H) arrived on or about De- 
cember 2, 1982. The market price for the week of November 29 
shows a range of prices from $5.50 to $6.00 for Round Red potatoes 
in 100 lb. sacks. Therefore, we find that the reasonable value of the 
425 cwt. of potatoes shipped on the fourth load was $5.75 per cwt., 
or $2,443.75. Respondent has already paid complainant on the basis 
of $5.00 per cwt., or a total of $2,125.00 for these potatoes. Accord- 
ingly, there remains due from respondent the sum of $318.75. 

The remaining six loads were sold on a delivered basis and some 
of the potatoes were sold in used sacks. The record shows that com- 
plainant incurred freight charges of $1.00 per cwt. and that the 
price differential between new and used bags was $.25 per 100 lb. 
bag. 

The fifth load of potatoes (lot #110H) arrived on or about De- 
cember 10, 1982. The market price for the week of December 6, 
1982, shows a range of prices from $5.50 to $6.00 for Round Red po- 
tatoes in 100 lb. sacks. After adding in $1.00 per cwt. for freight 
charges we find that the reasonable value for the 485 cwt. of pota- 
toes shipped on the fifth load was $6.75 per cwt., or $3,273.75. Re- 
spondent has already paid complainant on the basis of $5.75 per 
cwt. or a total of $2,788.75 for these potatoes. Accordingly, there re- 
mains due from respondent the sum of $485.00. 

The sixth load of potatoes (lot #114G) arrived on or about De- 
cember 14, 1982. The market price for the week of December 13, 
shows a range of prices from $5.25 to $6.00 for Round Red potatoes 
in 100 lb. sacks. The 300 cwt. of Red potatoes in this lot were sold 
on a delivered basis in used 100 lb. bags. After adding $1.00 per 
cwt. for freight and deducting $.25 per cwt. for used bags, the value 
of these potatoes was $6.375 per cwt., or a total of $1,912.50. Re- 
spondent paid complainant $5.75 per cwt. for these potatoes or 
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$1,725.00. There remains due from respondent, as to the 300 sacks 
of potatoes in this lot, $187.50. Lot #114G also contained 200 cwt. 
of Red potatoes in 50 lb. sacks which were sold on a delivered basis. 
The market price for the week of December 13 shows a range of 
prices from $5.50 to $6.30 per cwt. for Round Red potatoes in 50 
pound sacks. After adding $1.00 per cwt. for freight, we find that 
the reasonable value of the 200 cwt. of potatoes in 50 lb. sacks was 
$6.90 per cwt., or a total amount of $1,380.00. Respondent has al- 
ready paid complainant on the basis of $6.80 per cwt., or a total of 
$1,360.00 for these potatoes. Accordingly, there remains due from 
respondent the sum of $20.00. 

The seventh load of potatoes (lot #123H) arrived on or about De- 
cember 17, 1982. As stated above the market price for the week of 
December 13 shows a range of prices from $5.25 to $6.00 for Round 
Red potatoes in 100 lb. sacks. After adding $1.00 per cwt. for 
freight the 250 cwt. of potatoes in this load in new sacks had a rea- 
sonable value of $6.625 per cwt., or a total of $1,656.25. Respondent 
has already paid complainant on the basis of $6.00 cwt. or a total of 
$1,500.00 for these potatoes. There remains due from respondent 
the sum of $156.25. The remaining 250 sacks of potatoes on this 
load were sold in used bags and therefore had a reasonable value of 
$6.375 per cwt., or a total of $1,593.75. Respondent has already paid 
complainant on the basis of $5.75 per cwt., or a total of $1,437.50 
for these potatoes. Accordingly, there remains due from respondent 
the sum of $156.25. 

The eighth load of potatoes (lot #140H) arrived on or about De- 
cember 28, 1982. There were no prices reported for the week of De- 
cember 27. However, the range of prices for both the week of De- 
cember 20 and the week of January 3 was from $5.00 to $5.50 per 
cwt. for Round Red potatoes in 100 lb. sacks. After adding freight 
in the amount $1.00 per cwt. and deducting for used bags in the 
amount of $.25 per cwt. we find that the reasonable value of the 
500 cwt. of potatoes in this load was $6.00 per cwt., or $3,000.00. 
Respondent has already paid complainant on the basis of $5.75 per 
ewt., or a total of $2,875.00. Accordingly, there remains due from 
respondent the sum of $125.00. 

The ninth load of potatoes (lot #141H) also arrived on or about 
December 28, 1982, and was identical in quantity to the preceding 
lot. Since respondent also paid for this lot on the basis of $5.75 per 
cwt. respondent’s remaining liability for this lot of potatoes is also 
$125.00. 

The tenth load of potatoes (lot #148H) arrived on or about De- 
cember 30, 1982. The applicable market price would be the same as 
in preceding two loads for the 340 cwt. of size A Red potatoes in 
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used 100 lb. bags. Therefore, we find that the reasonable value of 
such potatoes was $6.00 per cwt., or a total of $2,040.00. Respondent 
paid complainant on the basis of $5.75 cwt., or a total of $1,955.00. 
Accordingly, there remains due from respondent the sum of $85.00. 
There were no market quotations for the 160 cwt. of size 2-3 Red 
potatoes. The price differential between such potatoes and the size 
A potatoes as billed by complainant was $1.50 per cwt. and the 
price differential as indicated by respondent’s payments for such 
potatoes was $1.00 per cwt. Therefore, we will use a differential of 
$1.25 per cwt. and assign such potatoes a value of $4.75 per cwt. 
Respondent paid complainant on the basis of $4.75 per cwt. and 
there consequently is no amount due from respondent on such po- 
tatoes. 

The total that we have found to be due and owing from respond- 
ent to complainant is $2,866.25. Respondent’s failure to pay com- 
plainant such amount is a violation of Section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay 
to complainant, as reparation, $2,866.25, with interest thereon at 


the rate of 13 percent per annum from February 1, 1983, until 
paid. 
Copies of this Order shall be served upon the parties. 


Ron WHITFIELD d/b/a WHITFIELD BROKERAGE COMPANY uv. CITY 
Wipe Distrisutors, Inc. and/or City Wipe DISTRIBUTORS OF 
ARKANSAS, INc. PACA Docket No. 2-6513. Decided March 27, 
1985. 


Jurisdiction—Reparation awarded. 


Dennis Berker, Presiding Officer. 

Complainant, pro se. 

Leslie S. Hauger, Jr., Tulsa, Oklahoma, for respondent. 
Walter R. Niblock, Fayetteville, Arkansas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
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reparation in the amount of $6,178.55 in connection with the sale 
of three partial truckloads of mixed fruits and vegetables in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon the respondent. The respondent, City Wide Distribu- 
tors, Inc., filed an answer thereto denying liability to complainant. 
The respondent, City Wide Distributors of Arkansas, Inc., did not 
file an answer, and is in default. Because the amount claimed as 
damages was less than $15,000, the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR § 47.20) is 
applicable. Under this procedure the verified pleadings of the par- 
ties are part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given the op- 
portunity to file evidence in the form of verified statements. Re- 
spondent, City Wide Distributors, Inc. filed an answering statement 
and complainant filed a statement in reply. City Wide Distributors 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ron Whitfield, is an individual doing business as 


Whitfield Brokerage Company, with an address at 6 Tall Pine 
Cove, Little Rock, Arkansas 72204. 

2. Respondent, City Wide Distributors, Inc., (hereinafter “City 
Wide”) is a corporation with an address at 2502 Charles Page Bou- 
levard, Tulsa, Oklahoma. At the time of the transactions involved 
in this proceeding respondent was subject to license under the Act. 

3. Respondent, City Wide Distributors of Arkansas, Inc., is a cor- 
poration with an address at P.O. Box 198, Lowell, Arkansas. At the 
time of the transaction involved in this proceeding respondent was 
licensed under the Act. 

4, The president of City Wide is Kenneth Barnes. He is a share- 
holder in City Wide Distributors of Arkansas as well. Mr. Ralph 
Laite, Jr., is also a shareholder in City Wide Distributors of Arkan- 
sas. During the late winter or early spring of 1983 Mr. Barnes 
agreed on behalf of City Wide to permit City Wide Distributors of 
Arkansas to have invoices sent to City Wide for purchases of 
produce which were made by City Wide of Arkansas. In early June 
1983, Mr. Barnes told complainant that City Wide would be respon- 
sible for all invoices for produce shipped to City Wide Distributors 
of Arkansas. He also told complainant at that time not to ship any 
more produce to Arkansas. In addition, at times City Wide paid the 
freight to at least one truck line for produce which was shipped to 
City Wide Distributors of Arkansas. These kinds of financial ar- 
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rangements were necessary because City Wide Distributors of Ar- 
kansas had no credit in the industry. 

5. With respect to each of the transactions involved in this pro- 
ceeding complainant acted as the broker for sellers located in 
Texas. 

6. During the time in which the transactions in this proceeding 
occurred, City Wide was dealing in fruits and vegetables in the 
course of interstate commerce in quantities sufficient to require it 
to obtain a license under the Act. City Wide was dealing with City 
Wide Distributors of Arkansas, both as a seller of produce to that 
corporation and as a buyer of produce from that corporation. 

7. On April 21, 1983, complainant, acting as a broker, arranged 
for the sale to City Wide Distributors of Arkansas of a partial 
truckload of mixed fruit and vegetables, at various prices for a 
total contract price of $3,152.80. The produce came from the Rio 
Grande Valley in Texas, and was delivered to City Wide Distribu- 
tors of Arkansas in Lowell, Arkansas, where it was received and 
accepted on April 23, 1983. In June 1983, Mr. Barnes promised 
complainant that it would pay the $3,152.80 involved in this trans- 
action. In reliance on that promise complainant paid the seller. 
City Wide did not pay. Complainant questioned Mr. Barnes about 
the reasons why payment was not made, and Mr. Barnes told com- 
plainant he was not paying any more money on the advice of his 
attorney. 

8. On April 29, 1983, complainant, acting as a broker, arranged 
for the sale to City Wide Distributors of Arkansas of a partial 
truckload of mixed fruit and vegetables at various prices for a total 
contract price of $1,133.25. The produce came from the Rio Grande 
Valley in Texas. The goods were received and accepted by City 
Wide Produce of Arkansas in Lowell, Arkansas, on May 2, 1983. 
Payment has not been made with respect to this transaction. 

9. On May 9, 1983, complainant, acting as a broker, arranged for 
the sale to City Wide Distributors of Arkansas of a partial truck- 
load of mixed fruit and vegetables at various prices for a total con- 
tract price of $1,892.50. The produce came from the Rio Grande 
Valley in Texas. City Wide Distributors of Arkansas received and 
accepted the goods in Lowell, Arkansas, on May 12, 1983. Payment 
has not been made with respect to this transaction. 

10. A formal complaint was filed in this proceeding on January 
19, 1984, which was within nine months of the time the causes of 
action herein accrued. Respondent, City Wide Distributors of Ar- 
kansas, Inc., did not file an answer, and is in default. City Wide 
filed an answer which was timely. 
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DISCUSSION 


This is one of 18 similar proceedings involving the respondent, 
City Wide Distributors, Inc.! In this proceeding complainant con- 
tends that acting on behalf of others it sold to City Wide Distribu- 
tors of Arkansas in three transactions transpiring between April 
21, 1988, and May 9, 1983, partial truckloads of mixed fruits and 
vegetables which were received and accepted by City Wide Distrib- 
utors of Arkansas, but for which respondents have failed to make 
payment in the total amount of $6,178.55. City Wide Distributors of 
Arkansas did not file an answer, and is in default with respect to 
these three transactions. The respondent, City Wide, on the other 
hand, has raised several defenses. First, it claims that the Depart- 
ment of Agriculture lacks jurisdiction over it because respondent is 
not subject to license under the Act. Second, it claims that Ralph 
Laite was not an agent for it, and could not bind it. Third, it claims 
that there was no contract between complainant and itself. Fourth, 
it claims that the produce was never delivered to it. Fifth, it claims 
that it did not guarantee payment with respect to the produce de- 
livered to City Wide Distributors of Arkansas. Finally, it claims 
that under the statute of frauds any guarantee to answer for the 
debt of another must be in writing. As will be discussed below none 
of these defenses is meritorious. 


1In each case the basic defense raised by City Wide is that it never received the 
goods which were shipped. Each individual case is being determined on its own 
merits based upon the evidence provided by the parties. The nature of these cases, 
however, is such that recognition is being given by this Tribunal in each Decision 
and Order to the existence of all the other cases. The other 17 cases are: 


J-B Distributing Co. v. City Wide Distributors, Inc., PACA Docket No. 2-6386; 
Yakima Fruit & Cold Storage Co. v. City Wide Distributors, Inc., PACA Docket 
No. 2-6412; Tognazzini Supply, Inc. v. City Wide Distributors, Inc., PACA 
Docket No. 2-6419; Donald F. Nicolaus d/b/a/ D-N Produce v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6421; Dennis Produce Sales, Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6422; Apple Sales, Inc. v. City Wide Dis- 
tributors, Inc., PACA Docket No. 2-6423; Jack T. Baillee Co., Inc. v. City Wide 
Distributors, Inc., PACA Docket No. 2-6424; Tanita Farms, Inc. v. City Wide 
Distributors, Inc. PACA Docket No. 2-6440; Bull & Price, Inc. a/t/a Allan Bull 
Produce v. City Wide Distributors, Inc., PACA Docket No. 2-6462; Seaboard 
Produce Distributors, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6471; Gold Coast Packing, Inc. v. City Wide Distributors, Inc., PACA Docket No. 
2-6474; Teixeira Farms, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6479; Joe Phillips, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2-6485; 
Borelli Produce Distributors v. City Wide Distributors, Inc., PACA Docket No. 2- 
6488; King Packing v. City Wide Distributors, Inc., PACA Docket No. 2-6501; 
Corry Brokerage v. City Wide Distributors, Inc., PACA Docket No. 2-6578; and 
Sequoia Enterprises, Inc. v. City Wide Distributors, Inc., PACA Docket No. 2- 
6600. 
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We must deal first with the jurisdictional issue before consider- 
ing the other issues in this case. Based on all the evidence avail- 
able in this proceeding, we find that during the period of April and 
May 1983, City Wide was subject to license under the Act. Pursu- 
ant to 7 U.S.C. § 499a(6) a dealer is “any person engaged in the 
business of buying or selling in wholesale or jobbing quantities, as 
defined by the Secretary, any perishable agricultural commodity in 
interstate or foreign commerce. . . .” Pursuant to 7 CFR § 46.2(x) 
wholesale or jobbing quantities are “aggregate quantities of all 
types of produce totaling one ton (2,000 lbs.) or more in weight in 
any day shipped, received, or contracted to be shipped or received”. 
There were 605 cartons of produce involved in the transaction 
which occurred on April 21, 1983. This constitutes more than one 
ton of produce. In addition, the quantity of goods purchased in the 
18 proceedings mentioned above is so substantial as to warrant the 
conclusion that respondent purchased more than $230,000.00 worth 
of produce during 1983.2 Furthermore, the Department of Agricul- 
ture undertook an investigation to determine whether respondent 
was subject to the Act, and concluded, based upon its inspection of 
respondent’s records, that during the period of the transactions in- 
volved in this proceeding, City Wide was conducting a business re- 
quiring a license under the Perishable Agricultural Commodities 
Act. We find, based upon this evidence, that respondent was oper- 
ating subject to the Act, irrespective of whether it was acting as a 
retailer or a wholesaler. 

The four defenses raised by City Wide that Mr. Laite was not its 
agent, that there was no contract between complainant and re- 
spondent, that no produce was delivered to respondent, and that 
City Wide did not guarantee payment, may all be disposed of in 
one discussion. What needs to be determined is whether City Wide 
acted in a manner which subjected it to liability to complainant 
even though City Wide Distributors of Arkansas received the 
produce. It is largely irrelevant whether Mr. Laite was an agent for 
City Wide. It is equally irrelevant whether there was a contract be- 
tween complainant and City Wide. It is also immaterial whether 
the produce was delivered to City Wide. The real issue is whether 
City Wide guaranteed payment for the produce which was shipped 
to and received and accepted by City Wide Distributors of Arkan- 
sas. Based upon our review of the evidence we find that a prepon- 
derance of the evidence reflects that such was the case. We are im- 
pressed by the fact that complainant was told by a trucker that 


2 Thus, if respondent is a retailer, the requirements of 7 U.S.C. § 499a(b) that it 
purchase at least $230,000.00 worth of produce a year have been met. 





RON WHITFIELD v. CITY WIDE DISTRIBUTORS, INC. 
Volume 44 Number 2 


City Wide paid truck fees for deliveries of produce to City Wide 
Distributors of Arkansas on more than one occasion. Furthermore, 
we find as very credible evidence the statement by complainant 
that it would not deal with City Wide Distributors of Arkansas 
unless there were a promise by City Wide to guarantee payment 
for the goods because the Arkansas Corporation had no credit upon 
which complainant could rely. We also believe that it is accurate 
that complainant discussed City Wide Distributors of Arkansas’ 
problems with respect to payment, and that Mr. Barnes of City 
Wide told complainant around early June 1983, that City Wide as- 
sumed responsibility for all produce shipped to Arkansas up until 
that time, but that complainant should not ship any more produce 
to City Wide Distributors of Arkansas. It is entirely logical that 
Mr. Barnes promised complainant that City Wide would pay 
$3,152.80 with respect to the first transaction involved in this pro- 
ceeding, but that such payment was not made because City Wide’s 
attorney advised that City Wide should not make payments. It is to 
be noted that these promises were made subsequent to the dates of 
the transactions involved in this proceeding. 

There remains for resolution the question as to whether the com- 
plainant is barred from recovery because the statute of frauds pre- 
vents such claim from being recognized because the guarantee by 
City Wide was not made in writing. This particular question is one 
which has been dealt with in other contexts under the PACA 
before. It revolves around a question as to whether the applicable 
statute of frauds is procedural or substantive in nature. In Rothen- 
berg v. H. Rothstein & Sons, 183 F.2d 524 (8rd Cir., 1950), the court 
had before it a question as to whether the Pennsylvania statute of 
frauds relating to the sale of goods was applicable, or whether the 
Perishable Agricultural Commodities Act prevailed. It examined 
the nature of the Perishable Agricultural Commodities Act and 
stated that the purpose of the Act is “to facilitate the free flow of 
perishable agricultural commodities in interstate commerce by reg- 
ulating that commerce through the licensing of commission mer- 
chants, dealers and brokers engaged in it and the prohibiting of 
various of kinds of unfair conduct which in the past had proved to 
be productive of serious disputes and difficulties obstructive to the 
free flow of these essential commodities”.* It found that pursuant 
to his authority under section 15 of the PACA, the Secretary had 
issued regulations to cover various facets of commercial activities 
involving perishable agricultural commodities. However, because 
section 15 provides that it “shall not abrogate nor nullify any other 


3 183 F.2d at 526. 
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statute, whether State or Federal, dealing with the same subjects 
as this Act; but it is intended that all such statutes shall remain in 
full force and effect except insofar only as they are inconsistent 
herewith or repugnant hereto” that the Act “was not intended to 
repeal the law of sales or to destroy the rights and liabilities of the 
contracting parties thereunder.” + 

The court further stated that: 


It follows, therefore, that while the validity of contracts 
to sell perishable agricultural commodities in interstate 
commerce is to be determined by the federal act and the 
regulations issued under it to the extent that they are ap- 
plicable, the law of the State, the rules of which would be 
applicable under the conflict of laws, continues to be appli- 
cable to the determination of the question of validity to 
the extent that the federal act and regulations do not pro- 
vide a rule for its solution. Applying this general proposi- 
tion to the present case we search the federal act and reg- 
ulations in vain for any rule with respect to whether or 
not a contract to sell perishable agricultural commodities 
must be in writing. Therefore, since the federal act has not 
brought this particular subject under federal regulation 
the statutes of frauds of the various states remain applica- 
ble to such contracts. This appears to be the view taken by 
the Secretary of Agriculture and we think it is inescapable 
in the light of the silence of the federal act and regulations 
upon the subject. 


Accordingly, if the applicable state statute of frauds has 
the substantive effect of rendering a parol contract wholly 
void, it would have the same effect upon a contract to 
which it was applicable under conflict of laws principles to 
sell perishable agricultural commodities in interstate com- 
merce. The necessary result in such a case would be that 
rejection by the buyer of commodities purchased under the 
void contract would not be a case of unfair conduct under 
the federal act or give a right on the part of the seller for 
reparation therefore under the act. (Emphasis added).® 


The court went on to construe the statute of frauds provision 
under the Uniform Sales Act as it was in effect in Pennsylvania, 
determining whether it was substantive or procedural in nature. It 
found that since the provision did not render void contracts which 


* Ibid. 
5 Id. at 526-527. 
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violated the terms of the statute of frauds, but rather denied en- 
forcement of such contracts in the Pennsylvania courts, that the 
provision was procedural in nature. Thus, the contract remained 
valid, but was not enforceable under State law. The Court stated 
that: 


Accordingly the procedural limitation upon suit laid 
down by §4 of the Pennsylvania statute is not applicable 
in the present case by virtue of its own force but only if 
the federal act has adopted it as a limitation upon the 
remedy granted by that act. We find nothing in the federal 
act which would suggest that the remedy conferred by § 5 
[of the federal law] upon an injured party to a contract of 
sale of perishable agricultural commodities shall not be 
available if, under the laws of the particular state which is 
involved, a suit on the contract could not have been main- 
tained in the state courts. On the contrary, it is apparent 
that the federal act intends to grant a new remedy which 
is not dependent upon but in addition to such other reme- 
dies as may be available to the parties at common law or 
by the statutes of any state. Indeed subsection (b) of § 5 ex- 
pressly so provides, as follows: ‘Such liability may be en- 
forced either (1) by complaint to the Secretary as herein- 
after provided, or (2) by suit in any court of competent ju- 
risdiction; but this section shall not in any way abridge or 
alter the remedies now existing at common law or by stat- 
ute, and the provisions of this Act are in addition to such 
remedies.’ © 


Thus the controlling determination as to whether a state’s stat- 
ute of fraud provision is substantive or procedural is whether it in- 
validates the contract ab initio or whether it merely renders such 
oral contract unenforceable. This principal was upheld in Hegel 
Branch and James Bennett v. Mitchell Shippers, Inc., 35 Agric. Dec. 
726 (1976). The Secretary stated in that case at page 731 that 
“Rothenberg also makes it clear that where the Act or regulations 
of the Secretary do not provide a solution to a problem of the valid- 
ity of a contract, then state law is applicable.” The decision went 
on to state at page 732 that: 


We feel that the substantive-procedural distinction as 
drawn in Rothenberg is valid and should remain applicable 
in reparation proceedings before the Secretary. There has 


6 Id. at 528. 
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always been a reluctance to apply the statute of frauds in 
reparation decisions, due to the simple fact that oral con- 
tracts are extremely common in the fruit and vegetable in- 
dustry. Sales are commonly made interstate by phone, and 
where a broker is involved and issues a written confirma- 
tion, it is frequently not clear whose agent he was in the 
transaction. These factors combine to create situations 
where the application of the statute would work a fraud 
rather than prevent one. While the Secretary could by reg- 
ulation provide that state statutes of frauds would not be 
applicable in reparation proceedings, he has not in fact 
done so. However, in the absence of such regulation we 
feel warranted in holding that in future cases the burden 
of showing that a particular statute of frauds is a part of 
the substantive law of a state in the sense that it renders 
are by agreement null and void as a contract and not 
merely unenforceable should be upon the party claiming 
the benefit of the statute. 


Thus, in view of the above quoted principles, we find that we 
must determine whether the statute of frauds in Oklahoma is sub- 
stantive or procedural in nature because respondent raised the 
issue that it is void.? Title 15 § 186 of the Oklahoma Statutes Anno- 
tated pertains to the statute of frauds. It states in pertinent part: 


The following contracts are invalid, unless the same, or 
some note or memorandum thereof, be in writing and sub- 
scribed by the party to be charged, or by his agent: 


* * * * * * * 


2. A special promise to answer for the debt, default or 
miscarriage of another, except in the cases provided for in 
the article on guaranty. (Emphasis added) 


Title 15 §325 provides circumstances under which a promise to 
guarantee the debt of another is considered to be an original obli- 
gation of the promissor, thereby rendering it unnecessary to put it 
in writing. None of the circumstances under which such promises 
are considered to be an original obligation are applicable in this 
case. We think it is clear from reading the language of Title 15 
§ 136 that the statute of frauds in Oklahoma is substantive rather 


7 The statute of frauds of Oklahoma rather than Arkansas is applicable because 
respondent, City Wide, must be presumed to have made the guarantee from that 
location by telephone through its agent, Kenneth Barnes. There is no indication Mr. 
Barnes was in Arkansas. Thus, the guarantee was to be performed in Oklahoma. 
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than procedural. It makes the oral promise to guarantee the debt 
of another invalid ab initio. See Haskell Lemon Construction Com- 
pany v. Independent School District No. 12 of Edmond, Oklahoma, 
589 P.2d 677 (S. Ct. Okla., 1979). Applying the principle set forth in 
Rothenberg, we have no choice but to determine that the guarantee 
given by City Wide to complainant does violate the statute of 
frauds of Oklahoma, and therefore, such promise is invalid as to 
City Wide. This is particularly the case since the evidence in this 
case reflects the promise was made after the transactions occurred, 
and was not an inducement to complainant to enter the transac- 
tions. Thus, it was gratuitous, and without consideration. 

In view of the above the complaint as it applies to City Wide 
must be dismissed. However, City Wide Distributors of Arkansas, 
Inc., is in default in this proceeding, and therefore, we find on the 
basis of this record that it owes complainant $6,178.55. Its failure 
to pay this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


The complaint is dismissed as to City Wide Distributors, Inc. 
Within thirty days from the date of this order respondent, City 


Wide Distributors of Arkansas, Inc., shall pay to complainant, as 
reparation, $6,178.55, with interest thereon at the rate of 13% per 
annum from June 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Yoto Market Co. a/t/a Lee & LEE v. LEstER ALTMAN PRODUCE Co., 
Inc. PACA Docket No. 2-6535. Decided March 27, 1985. 


Deferred billing contract—Inspection—Partnerships. 

The reasonable value of the goods received was used as the basis for complainant’s 
award, as the parties were unable to agree on the value under a deferred billing 
contract. Respondent’s inspection, two days after receipt was timely. One partner 
may bind partnership to contract terms. 
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Edward M. Silverstein, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Donald D. Serotte, Buffalo, New York, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $5,673.80 in connection with 
one transaction, in interstate commerce, involving asparagus, a 
perishable agricultural commodity. 

Copies of the Department’s report of investigation were served 
on both parties. In addition, respondent was served with a copy of 
the formal complaint, and filed an answer thereto denying any fur- 
ther liability to complainant.! 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Under this procedure, the 
verified pleadings of the parties were considered a part of the evi- 
dence in the case, as was the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements. The complainant sub- 
mitted a verified opening statement, and the respondent submitted 
a verified answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Yolo Market Co. a/t/a Lee & Lee, is a partner- 
ship composed of Dennis Lee, Lawrence Lee, Milton Lee, Ronald 
Lee, and Soon Y. Lee whose mailing address is P.O. Box 628, Wood- 
land, California 95695-0628. 

2. Respondent, Lester Altman Produce Co., Inc., is a corporation 
whose mailing address is 159-161-163 Niagara Frontier Food Ter- 
minal, Buffalo. New York 14206. At all material times, respondent 
was licensed under the Act. 

3. On June 1, 1983, in the course of interstate commerce, com- 
plainant by oral contract, sold to respondent 600 cartons of aspara- 
gus, a perishable agricultural commodity. The asparagus was sold 
on a deferred billing basis, but the asparagus was required to meet 
good delivery standards as if it were an f.o.b. sale. 


1 In the heading of its answer, the respondent indicated that the answer included 
a set-off and counterclaim. However, no such pleadings were included in its answer. 





YOLO MARKET CO. v. LESTER ALTMAN PRODUCE 
Volume 44 Number 2 


4. The transaction between the parties was negotiated through 
Mr. Frank D. Ausilio, F&D Brokerage of Buffalo, Inc., whose mail- 
ing address is 177 Niagara Frontier Food Terminal, Buffalo, New 
York 14206. On the day of the sale, June 1, 1983, the broker issued 
a “Brokers Standard Memorandum of Sale” indicating that the re- 
spondent had agreed to purchase a part truckload of California 
loose asparagus containing 56 standard cartons of standard sized 
asparagus, and 544 standard cartons of large sized asparagus, on a 
deferred billing basis from the complainant. The broker’s negotia- 
tions concerning the sale and purchase agreement with the com- 
plainant was with Mr. Milton Lee, one of its partners. 

5. On June 6, 1983, a “Marty Q.” from complainant’s accounts 
receivable office sent the broker a message indicating that he be- 
lieved the sale was on an f.o.b. basis. Previously, on June 2, 1983, 
the complainant had issued a “Confirmation of Sale” indicating 
that the sale was on an f.o.b. basis, and that the following specifica- 
tions were called for by the contract: the commodity was to be 
Stockton California Delta Variety asparagus, California grade, net 
weight 30 pounds: 284 cartons of “Sara Lee” long green large at 
$15.00 per carton ($4,260.00), 260 large sized (7-Sara Lee/253-Victo- 
ria) at $13.00 per carton ($3,380.00), 56 “Sara Lee” long green 
standard at $12.00 per carton ($672.00), plus a cooling charge of 75 
cents per carton for each of the 600 cartons ($450.00). The total 
price on the basis of this “Confirmation of Sale” was to be 
$8,762.00.2 The complainant’s “Confirmation of Sale” was received 
by the broker on June 13, 1983. Mr. Ausilio, after receipt, contacted 
Milton Lee with reference to the document and was told to disre- 
gard it as it was sent by the complainant’s bookkeeping depart- 
ment in error. During this conversation, Mr. Lee confirmed with 
Mr. Ausilio that he (Mr. Lee) knew the transaction was on a de- 
ferred billing basis. 

6. On June 6, 1983, the broker issued a “Confirmation Amend- 
ment.” This document provided as follows: “Per phone conversa- 
tion with Lee & Lee (Milton) 6/6/83 as agreed—BUYER ACTUAL- 
LY RECEIVED—600 total California Asparagus—Sizes—LARGE— 
STANDARD—LONG GREEN—DEFERRED BILLING. Prices to be 
settled after sale.” 

7. On June 7, at 1:35 p.m. the respondent requested a federal in- 
spection on a lot of asparagus. The inspection was conducted on 
June 8, 1983, beginning at 8:55 a.m. local time. The inspection cer- 
tificate issued thereafter (E 244502) indicates that 231 crates of as- 


2On June 3, 1983, complainant issued an invoice to respondent reflecting this 
view. The invoice was received by respondent who referred the matter to the broker. 
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paragus were inspected while stacked at respondent’s location. The 
temperature of the asparagus ranged from 40° to 47°F. The condi- 
tion of the asparagus is reported as follows: “Generally fresh and 
mostly firm. Average 1% wilted tips mostly fairly compact to com- 
pact. 14 to 25% average, 19% damage including 4% serious damage 
by spreading. 6 to 42% average 20% Bacterial Soft Rot in various 
stages generally affecting tips.” In view of the above, the asparagus 
failed to grade U.S. No. 1.8 

8. The respondent sold the 600 cartons of asparagus as follows: 


Number of Cartons Price per Carton Total 


$16.00 $208.00 
15.00 270.00 
14.00 938.00 
12.00 960.00 
10.00 2,180.00 
9.00 90.00 
8.00 176.00 
6.00 360.00 
5.50 253.00 
5.00 270.00 
4.00 44.00 
3.50 3.50 


$5,752.50 


9. The respondent maintains its cooler at a minimum tempera- 
ture of 40°F. 

10. Mr. Ausilio of F&D Brokerage of Buffalo, Inc., had several 
conversations with Mr. Milton Lee, a partner in the complainant 
partnership, and in every conversation Mr. Lee confirmed to the 
broker that he understood the sale to respondent was on a deferred 
billing basis. 

11. Respondent has already paid the complainant $3,088.20 with 
regard to the shipment. In addition, the respondent has paid 
$1,824.00 for freight, and has expended $150.00 for drayage. 

12. A formal complaint was filed on January 9, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The first matter which is presented for decision in this case is 
whether the parties agreed to an f.o.b. sale at a certain price, as 


3 California grade, the grade called for in the parties’ contract, is the same as 
U.S. No. 1 except for size requirements. The size of the asparagus is not a material 
issue in this proceeding. 
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alleged by complainant, or whether the price was to be decided on 
an after sale basis, sometimes referred to as deferred billing, as is 
argued by the respondent. The complainant, as the moving party, 
has the burden of proving by a preponderance of the evidence that 
this was an f.o.b. sale. Sessions v. Universal Fruit & Produce, 19 
Agric. Dec. 1177 (1960). It has failed to do so because of the two bro- 
kers’ memoranda issued by F&D Brokerage of Buffalo, Inc., which 
indicate that the sale was on a deferred billing basis and because of 
the strong statements by the broker (Mr. Ausilio) involved in the 
transaction that the sale was on a deferred billing basis. In his 
statements to the Department, Mr. Ausilio stated that he had sev- 
eral conversations with Mr. Milton Lee, a partner in the complain- 
ant partnership, and that at all times he and Mr. Lee were well 
aware that the sale was on a deferred billing basis. Mr. Lee, as a 
partner, had the authority to bind the partnership. Quiller & Or- 
ingdulph v. Cawley, et al., 31 Agric. Dec. 1306 (1972). Therefore, on 
the basis of the record, we must conclude that the sale was on a 
deferred billing basis. 

Since the sale was on a deferred billing basis, and the parties 
were unable to reach an agreement as to the price, we must find 
that respondent is liable for the reasonable value of the shipment 
of asparagus at the time and place of acceptance. Torn v. Anderson- 
Ayers, 25 Agric. Dec. 832 (1966). In order to calculate such a price, 
we must reach a decision as to whether or not the respondent prop- 
erly handled the produce. The complainant alleges that the re- 
spondent failed to do so, and cites the temperature taken at the 
June 8, 1983, inspection. It also suggests that the inspection was 
untimely, and claims that it was not made until three days after 
respondent received the asparagus. The record reflects that the 
shipment left California late in the afternoon on June 1, and that 
it did not arrive in Buffalo, New York, until June 6, 1983.4 The in- 
spection was requested on June 7, 1983, and took place on June 8, 
1983. It thus was requested only one day, and took place only two 
days, after receipt and acceptance of the produce by the respond- 
ent. Complainant’s contention that the inspection was untimely is 
therefore without merit. However, its contention that respondent 
did not properly handle the asparagus is supporied by the record. 
The respondent admits that the asparagus was stored in its cooler 
at temperatures of not less than 40°F.5 This temperature (40°F.) is 


4 We have no information indicating, nor does complainant allege, that the aspar- 
agus was improperly handled while in transit. é 
5 It also admits that some of the asparagus left its warehouse for delivery to a 


customer, which it claims rejected it, but it does not allege that the asparagus was 
Continued 
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simply too high a storage temperature for asparagus,® and respond- 
ent admits this was the minimum storage temperature at which it 
kept the asparagus. The record contains other evidence which sup- 
ports our conclusion. Respondent has only proved that one-third of 
the asparagus may have been damaged. This evidence consists of 
the June 8, 1983, inspection certificate reflecting inspection of 
about one-third of the shipment. The great difference between the 
prices which respondent received from the sale of this one-third of 
the asparagus ($5.86) in comparison to the amount it received for 
the two-thirds of the shipment which was not damaged ($11.51) re- 
flects that there was no damage in the asparagus which wasn’t in- 
spected. Based on this evidence, we cannot conclude that complain- 
ant breached its obligation to ship California grade asparagus to re- 
spondent. Rather, because of the high temperature reflected on the 
June 8, 1983, inspection (40°-47°F.), and because respondent admits 
that it stored the asparagus at a temperature at which it would de- 
teriorate, we must conclude that, as complainant suggests, respond- 
ent mishandled the shipment. 

Complainant has brought this action seeking $5,673.80. Its 
damage request is premised upon its claim that the asparagus was 
sold at f.o.b. for a specific price. On the basis of the above, we con- 
clude that respondent is not entitled to the amount it seeks. How- 
ever, it is entitled to $1,015.08. This is computed as follows: Had 
the respondent handled the total shipment in a proper fashion, it 
should have received at least $11.51 for each of the 600 cartons, or 
a total of $6,906.00 for the entire shipment. From this we deduct 
the transportation cost of $1,824.00, a drayage charge of $150.00, 
and the 12% commission to which respondent is entitled, or 
$828.72. That leaves a balance of $4,103.28, and we conclude that 
this is a reasonable price for the total shipment of asparagus. Re- 
spondent should have paid complainant this amount. However, the 
respondent has paid complainant only $3,088.20. This leaves a bal- 
ance due the complainant of $1,015.08. The respondent’s failure to 
pay the complainant the balance of $1,015.08 is a violation of sec- 
tion 2 of the Act for which reparation plus interest should be 
awarded. 


properly cooled during this transport to its customer and return to its cooler. 
Rather, it admits that the temperature of the produce rose during this time period. 


6 Asparagus should be stored at temperatures which range 32-36°F. It rapidly de- 
teriorates at temperatures above 40°F. “The Commercial Storage of Fruits, Vegeta- 
bles, and Florist and Nursery Stock,” Agriculture Handbook Number 66, U.S. De- 
partment of Agriculture, Agricultural Marketing Service (1977) 38-40. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay complainant $1,015.08, as reparation, plus interest in the 
amount of 138% per annum from August 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


MARTIN Propuce Co. INc. v. FRADEN’s Propuce Inc. PACA Docket 
No. 2-6586. Decided March 27, 1985. 


Breach of warranty—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $763.20 in connection with the 
sale of a quantity of onions in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements as well as to file briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Martin Produce Co. Inc., is a corporation whose 
address is 617 6th Street, P.O. Box 446, Greeley, Colorado. 

2. Respondent, Fraden’s Produce Inc., is a corporation whose ad- 
dress is 3335 N. Edgewood Avenue, Jacksonville, Florida. At the’ 
time of the transaction involved herein, respondent was licensed 
under the Act. 
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3. On February 16, 1984, complainant sold to respondent a truck- 
load of yellow onions consisting of 225 sacks of pre-pack onions at 
$8.75 per sack and 125 sacks of jumbo onions at $13.75 per sack, for 
a total price of $3,687.50, delivered. C. H. Robinson Company, 
Forest Park, Georgia, acted as the broker. 

4. On February 16, 1984, complainant shipped the onions in 
interstate commerce to respondent, where they arrived on approxi- 
mately February 20, 1984. Upon arrival, respondent unloaded and 
accepted the onions and secured a Federal inspection, which took 
place on February 20, 1984, at 8:45 a.m. The inspection found in 
relevant part as follows: 


Products Inspected: Yellow ONIONS in mesh sacks printed 
“Martin Leader Brand” or “Elk 
Brand, Martin Produce Co., Greeley, 
Colo., 50 lbs. Net Wt., Produce of 
U.S.A.” Applicant states 125 sks. 
Jumbo, 225 Pre Pack. TOTAL 350 
sacks. 


Condition of Load: Stacked at above location in applicant’s 
storage rooms. 


Temperature of Products: Various sacks 64 to 65°F. 


Condition: Jumbo Lot: Range from 34 to 41%, aver- 
age 38% damage by translucent 
scales. From 13 to 18%, average 16% 
Gray Mold Rot and Bacterial Soft Rot 
in various stages affecting 1 to 3 
outer fleshy scales and/or the interior 
of the bulb. Remainder firm and dry. 


Pre Pack Lot: Mostly firm and dry. 
Range from 5 to 7%, average 6% 
damage by translucent scales. From 6 
to 9%, average 8% Gray Mold Rot 
and Bacterial Soft Rot in various 
stages affecting 1 to 3 outer fleshy 
scales and/or the interior of the bulb. 


5. Respondent advised the broker of the inspection results. The 
broker conveyed this information to complainant, which indicated 
that it wished to obtain an appeal inspection and instructed the 
broker not to grant protection to respondent. There is no evidence 
that the broker told respondent of complainant’s desire to secure 
an appeal inspection. 
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6. On February 20, 1984, respondent resold the 125 sacks of 
jumbo onions to Pete Yarbough at $11.75 per sack for a total of 
$1,468.75. The record does not contain any evidence concerning the 
disposition of the pre-pack onions. 

7. On February 22, 1984, complainant requested an appeal in- 
spection. However, the onions were no longer available at respond- 
ent’s place of business and an appeal inspection was, therefore, not 
taken. 

8. Respondent eventually remitted to complainant $2,924.30, de- 
ducting from the contract price $700.00 due to the condition of the 
onions and $63.20 for the cost of inspection. 

9. A formal complaint was filed on March 21, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent purchased a truckload of yellow onions from com- 
plainant on February 16, 1984, consisting of 264 sacks of pre-pack 
onions at $8.75 per sack, or $1,968.75, and 125 sacks of jumbo 
onions at $13.75 per sack, or $1,718.75, for a total of $3,687.50, de- 
livered, with C. H. Robinson, Forest Park, Georgia, acting as the 
broker. Respondent does not deny that it accepted these onions 
upon their arrival at its warehouse but contends that they were in 
poor condition, as revealed by a Federal inspection. Respondent has 
remitted $2,924.30 to complainant, after deducting from the con- 
tract price $700.00 due to the condition of the onions, and an addi- 
tional $63.20 for the cost of the inspection. Complainant denies that 
there were any problems with the onions and claims that it is owed 
the balance of the contract price of $763.20. 

Respondent accepted the onions and, therefore, has the burden of 
proving by a preponderance of the evidence that there was a 
breach of warranty by complainant. Respondent also has the 
burden of proving the damages incurred as the result of such 
breach. Santa Clara Produce, Inc. v. Caruso Produce Inc., 41 Agric. 
Dec. 2279 (1982). 

A federal inspection of the onions was taken on February 20, 
1984, which revealed considerable condition problems in both the 
pre-pack and jumbo onions (Finding of Fact 4). It is clear that there 
was a breach of complainant’s warranty of merchantability with 
respect to the onions. See Anthony Brokerage, Inc. v. The Auster 
Company, Inc., 38 Agric. Dec. 1643 (1979). Complainant claims that 
the inspection results are not accurate, but has offered no evidence 
to support this claim. Complainant argues that it attempted to 
secure an appeal inspection on February 22, 1984, but the onions 
were no longer at respondent’s warehouse at the time such inspec- 
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tion was to take place. However, complainant has offered no proof 
that respondent was aware prior to disposing of the onions that 
complainant wanted to have a second inspection performed. Under 
the circumstances present here, respondent was under no obliga- 
tion to retain the onions until complainant’s request for an appeal 
inspection. 

As damages resulting from complainant’s breach of warranty, re- 
spondent is entitled to the difference between the actual value of 
the onions at the date and place of acceptance and their value if 
they had been as warranted. Pleasant Valley Vegetable Co-op v. 
Robt. T. Cochran & Co., Inc., 41 Agric. Dec. 1208 (1982). The actual 
value of the onions at the date and place of acceptance, February 
20, 1984, in Jacksonville, Florida, is determined by the results of a 
prompt and proper resale. Respondent has provided no evidence 
that any resale was made of the pre-pack onions and, therefore, 
damages will not be awarded to them. Respondent has provided 
evidence that it sold the jumbo onions to Pete Yarbough on Febru- 
ary 20, 1984, for $11.75 per carton, or $1,068.75 for all 125 cartons. 
The value of the jumbo onions if they had been as warranted is de- 
termined by reference to the Market News Service Reports. While 
there are no Reports published for Jacksonville, Florida, there are 
Reports for Atlanta, Georgia, which are representative of the 
market price at Jacksonville. The Atlanta Reports do not contain 
listings for February 20, 1984, but do have listings for February 22, 
1984, where the market price of jumbo onions from Colorado is 
shown as $15.50 to $16.00. Using the $15.50 figure, the 125 cartons 
of jumbo onions should have brought $1,937.50. Respondent’s dam- 
ages are, therefore, $1,937.50 less $1,468.75, or $468.75. Respondent 
is also claiming damages of $63.20 for the cost of the inspection, 
but such cost is considered part of the expense of obtaining evi- 
dence and is not allowable as damages. Indian Trail Produce Ship- 
pers, Inc. v. A. Mezvinsky Stores, Inc., 25 Agric. Dec. 557 (1966). 

Respondent’s liability to complainant is thus the contract price of 
$3,687.50, less $468.75 in damages, or $3,218.75. Respondent has re- 
mitted $2,924.30, and, therefore, owes an additional $294.45. Re- 
spondent’s failure to pay complainant this sum is a violation of sec- 
tion 2 of the Act, for which reparation should be awarded with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $294.45, with interest thereon at the 
rate of 18% per annum from April 1, 1984, until paid. 
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Copies of this order shall be served upon the parties. 


A. Levy Dist. Co., Inc. v. STANLEY & Joz Russo. PACA Docket No. 
2-6602. Decided March 27, 1985. 


Breach of contract—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,498.00 in con- 
nection with the sale and shipment of a truckload of grapes to re- 


spondent in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as is the verified complaint. The answer, since it is not verified, is 
not considered part of the evidence. The parties were given the op- 
portunity to submit additional evidence in the form of verified 
statements as well as to file briefs. Complainant submitted an 
opening statement. Respondent elected not to submit any addition- 
al evidence. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, A. Levy Dist. Co., Inc., is a corporation whose ad- 
dress is 1809 West Shaw, No. 101, Fresno, California. 

2. Respondent, Stanley & Joe Russo, is a partnership whose ad- 
dress is 1168 East 37th Street, Brooklyn, New York. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 
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3. On December 21, 1983, complainant sold to respondent one 
truckload of grapes for a total, including cooling and a Ryan Re- 
corder, of $12,159.90, f.o.b. 

4. The grapes were shipped in interstate commerce to respond- 
ent, which received and accepted them. 

5. Respondent has, to date, paid $8,661.90 for the truckload of 
grapes, which is $3,498.00 less than the agreed upon contract price. 

6. A formal complaint was filed on May 9, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent does not deny the terms of the contract alleged in 
the complaint, or that it received and accepted the truckload of 
grapes at issue. However, respondent alleges in its unsworn answer 
that the quality of the grapes was poor, and as a result, a discus- 
sion took place between respondent’s Joe Russo and complainant’s 
Art Levy in which it was determined that respondent should sell 
the grapes at the best price possible. As the party asserting that 
there was a change in the contract terms, it is respondent’s burden 
to prove such a change by a preponderance of the evidence. Ameri- 
can Banana Co., Inc. v. Marvin Gray, 41 Agric. Dec. 539 (1982). 

Complainant has submitted as its opening statement an affidavit 
of its employee, Arthur Levy. Mr. Levy states that he negotiated 
the sale of the truckload of grapes to respondent, but denies that 
there was any discussion between himself and anyone from re- 
spondent concerning the grapes being in poor condition upon their 
arrival at respondent’s place of business. Mr. Levy denies that he 
authorized any deductions from the contract price. This affidavit 
must be given considerable weight, as respondent has not submit- 
ted any evidence to the contrary, such as a sworn statement from 
Joe Russo claiming that such a change in the contract terms was 
agreed to by Mr. Levy. Therefore, we conclude that respondent has 
failed to sustain its burden of proving that the contract terms were 
changed. 

Respondent admittedly accepted the grapes. Therefore, respond- 
ent is liable for the contract price of such grapes less damages due 
to any breach of warranty. It is respondent’s burden to prove the 
breach and damages by a preponderance of the evidence. Santa 
Clara Produce, Inc. v. Caruso Produce Inc., 41 Agric. Dec. 2279 
(1982). However, respondent has not submitted any evidence what- 
soever to support its claim of a breach of warranty, such as the re- 
sults of an inspection of the grapes. Therefore, it is abundantly 
clear that respondent has failed to sustain its burden of proving 
the existence of a breach of warranty on the part of complainant. 
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Respondent’s failure to pay complainant the difference between 
the contract price of $12,159.90 and the amount remitted of 
$8,661.90, or $8,498.00, is a violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,498.00, with interest thereon 
at the rate of 138% per annum from February 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


GoLp Coast PACKING, INC. v. PALAZOLA PropucE Co., Inc. PACA 
Docket No. 2-6615. Decided March 27, 1985. 


Consignment—Reparation awarded. 


Thomas R. Oliveri, Newport Beach, California, for complainant. 
Paul A. Gowen, III, Memphis, Tennessee, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $762.25 in connec- 
tion with a quantity of lettuce consigned to respondent in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered as part of the evidence, as 
are the verified complaint and answer. The parties were given an 
opportunity to submit additional evidence in the form of verified 
statements as well as to file briefs. Complainant submitted an 
opening statement. Respondent elected not to submit any addition-— 
al evidence. Complainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Gold Coast Packing, Inc., is a corporation whose 
address is P.O. Box 1023, Santa Maria, California. 

2. Respondent, Palazola Produce Co., Inc., is a corporation whose 
address is 814 Scott Street, Memphis, Tennessee. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. On approximately July 18, 1983, respondent was contacted by 
Corry Brokerage, Memphis, Tennessee, concerning a load of lettuce 
consisting of approximately 205 cartons which had been shipped 
from complainant. A portion of that load, 105 cartons, was to have 
been purchased by DeCaro Produce, Memphis, Tennessee, but the 
lettuce had been rejected because of the results of a July 18, 1983, 
Federal inspection. Respondent indicated that it would handle the 
lettuce on consignment for complainant’s account. The broker con- 
veyed these terms to complainant, which agreed to them. There 
was no agreement that respondent would pay only freight and bro- 
kerage out of the proceeds of the lettuce. 

4. A Preliminary Restricted Report of the July 18, 1983, inspec- 
tion of the lettuce reads as follows, in relevant part: 


Each Lot—Quality: Clean, mostly fairly well, some well 
trimmed. Head leaves good green color. Average 93% hard 
and firm, 7% fairly firm. Grade defects range 3 to 8 heads 
per carton, average 23% generally broken midribs. Each 
Lot—Condition: Heads or portions of heads not affected by 
condition defects are fresh and crisp. Wrapper leaves only: 
No decay. Head leaves: Damage by Russet Spotting aver- 
ages 2%. Decay averages 1%. Fails to grade U.S. No. 1 ac- 
count of grade defects. 


Temperatures Loaded lot—Top—43°: Bottom—44°F. Un- 
loaded lot-—42°, 43°F. 


5. Respondent accepted the load of lettuce, which consisted of 202 
cartons, for handling on consignment, and sold it for complainant’s 
account. Respondent sold 150 cartons from July 19, 1983 to July 23, 
1983, to various buyers for a total of $720.00. There is no evidence 
as to the disposition of the remaining 52 cartons. Respondent never 
prepared an account of sales. 

6. On August 29, 1983, respondent paid $555.50 to the trucking 
company for freight, covering 202 cartons. 

7. Respondent has, to date, remitted to complainant $41.00 for 
the payment of brokerage. 
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8. An informal complaint was filed on October 19, 1983, which 
was within nine months from when the cause of action herein ac- 
crued. A formal complaint was subsequently filed on May 29, 1984. 


CONCLUSIONS 


The complaint alleges that on July 14, 1983, complainant, acting 
through a broker, consigned 205 cartons of lettuce to respondent, 
and that respondent has not made any remittance nor provided an 
account of sales. Respondent claims that when it agreed to handle 
the lettuce on consignment, it advised the broker that due to the 
condition of the lettuce, it would pay only freight and brokerage 
fees. 

The evidence is clear that respondent paid $555.50 for freight on 
the lettuce at issue and $41.00 to complainant for the brokerage 
fee. Respondent’s claim that there was an agreement that respond- 
ent would not be required to make any additional payments is con- 
tradicted by a November 14, 1983, letter from the broker to the De- 
partment, contained in the report of investigation. In that letter, 
the broker states that on August 26, 1983, he was notified by re- 
spondent that respondent was only going to be able to remit the 
freight to the trucker and pay the brokerage to the shipper. The 
broker says that when he informed complainant of this, complain- 
ant requested that respondent provide an account of sales. The 
broker states that he mentioned this to respondent that same day. 
According to the broker, complainant never agreed that respondent 
would not have to provide an account of sales or that respondent’s 
liability would be limited to freight and brokerage. Therefore, we 
conclude that respondent’s duty to make payment of the proceeds 
of the consigned lettuce was not limited to paying for freight and 
brokerage, but that respondent was obligated to remit the differ- 
ence between the gross proceeds of the consignment sales less le- 
gitimate deductions. 

Although respondent did not render an account of sales to com- 
plainant, it has submitted into evidence 18 sales tickets represent- 
ing sales of 150 cartons of lettuce at issue to numerous sellers 
during the period from July 19, 1983, to July 23, 1983. These sales 
brought gross proceeds of $720.00. We find that the number of car- 
tons in the load was 202, not the 205 asserted by complainant, since 
respondent’s payment to the trucker was limited to 202 cartons 
(Finding of Fact 6). Therefore, 52 cartons out of the load were unac- 
counted for. In order to determine the proceeds brought by these 52 
cartons, we will use the average sales price of the 150 cartons sold, 
which is $4.80 per carton, or $249.60 for all 52 cartons. Thus, we 
conclude that respondent obtained gross proceeds of $720.00 plus 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 44 Number 2 


$249.60, or $969.60. See Bruce Church, Inc. v. Continental Produce, 
Inc. and/or Edward Mayberry, 27 Agric. Dec. 391 (1968). 

Complainant argues that in order to determine the gross pro- 
ceeds of respondent’s consignment sales, we should utilize the 
Market News Service Reports listings for the date of arrival, July 
18, 1983, at the place closest to respondent’s place of business 
where Reports are published, or St. Louis, Missouri. We will not 
use the Market News Service Reports, as we know the sales prices 
of 150 cartons from respondent’s sales tickets. With respect to the 
52 cartons for which respondent has not provided sales tickets, the 
Market News Service Reports would not be an accurate representa- 
tion of the value of the lettuce, since the July 18, 1983, inspection 
indicates severe quality problems. (Finding of Fact 4). 

We have determined respondent’s gross proceeds to have been 
$969.60. Subtracting from this the $555.50 paid for freight, the 
$41.00 remitted to complainant for brokerage, and the 124% com- 
mission which complainant admits is appropriate, or $121.21, 
leaves $251.89 as the amount for which respondent is liable. Re- 
spondent’s failure to pay this sum to complainant is a violation of 
section 2 of the Act, for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $251.89, with interest thereon at the 
rate of 13% per annum from September 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


PARAMOUNT CiTRUS ASSOCIATION, INC. v. West Coast PRODUCE 
Sates, Inc. PACA Docket No. 2-6742. Decided March 27, 1985. 


Reparation awarded. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $7,393.00 in con- 
nection with two shipments of oranges in interstate commerce. A 
copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
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complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is ap- 
propriate, pursuant to section 47.8(d) of the Rules of Practice (7 
CFR 47.8(d)). 

Complainant, Paramount Citrus Association, Inc. is a corporation 
whose address is P.O. Box 712, San Fernando, California 91341. Re- 
spondent, West Coast Produce Sales, Inc., is a corporation whose 
address is P.O. Box 3072, Visalia, California 93278. At the time of 
the transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $7,393.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as reparation, 
$7,393.00, with interest thereon at the rate of 13 percent per 
annum from October 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


Munacal Farms, INc. v. TWR SALES Corporation. PACA Docket 
No. 2-6442. Decided March 28, 1985. 


Contract price—Dismissal. 


Andrew Y. Stanton, Presiding Officer. 
Stephen P. McCarron, Silver Spring, Maryland, for complainant. 
David A. Holzworth, Washington, D.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant sought a repara- 
tion award against respondent in the amount of $41,761.20 in con- 
nection with numerous shipments of eggplants and peppers in the 
course of interstate commerce. The amount of reparation claimed 
by complainant was later amended to $35,179.55. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
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plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

An oral hearing was held in Fort Lauderdale, Florida, on March 
27, 1984, at which both parties were represented by legal counsel. 
At the hearing, two witnesses testified on behalf of complainant 
and 11 witnesses testified on behalf of respondent. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Mungai Farms, Inc., is a corporation whose ad- 
dress is 3927 Lowson Boulevard, Delray Beach, Florida. Complain- 
ant is not subject to license under the Act. 

2. Respondent, TWR Sales Corporation, is a corporation whose 
address is P.O. Box 842, Pompano Beach, Florida. At the time of 
the transactions involved herein, respondent was licensed under 
the Act. 

3. From about 1977 through the 1982-1983 growing season (Octo- 
ber 1982 through June 1983), respondent acted as a grower’s agent 
for complainant. It was respondent’s function to sell complainant’s 
produce, almost all of which was eggplant with a small amount of 
peppers, for which it would receive a commission. Respondent 
would send accountings to complainant on a weekly basis reflecting 
the results of the sales and respondent’s deduction for commission. 
The accounting sometimes stated that adjustments had been made, 
price terms had been changed to an open basis, consignments had 
been authorized, and produce had been dumped. The parties never 
agreed that a minimum sales price would be guaranteed by re- 
spondent. This arrangement between the parties was successfully 
carried out prior to the 1982-1983 growing season, during which 
time complainant’s eggplants were considered among the best on 
the market and generally brought a premium price. 

4. During the 1982-1983 growing season, there was a period of 
unusually heavy rains which resulted in much of complainant’s 
eggplant crop being affected with photothropic disease, causing it 
to rot. 

5. In February 1983, complainant’s vice-president and principal 
operator, Charles Mungai, gave an interview with the Fort Lauder- 
dale News and Sun Sentinel, which was published on February 26, 
1983. The newspaper’s account of that interview reads as follows, 
in relevant part. 


Mungai, who farms a piece of land west of Boynton 
Beach, looked at the cloudy skies, then made what 
amounts to all-to-familiar complaints by area farmers 





MUNGAI FARMS, INC. v. TWR SALES CORPORATION 
Volume 44 Number 2 


these days: “I’ve never seen it as wet as this in all those 
years”. 


The unusually wet weather has caused most of his egg- 
plants to rot, immature “eggs” to drop off, or just plain 
refuse to grow after they’ve reached tennis-ball size. 


“Sometimes we pack ’em looking good, and they rot in 
the crates. Then when they arrive at Pompano (the State 
Farmers Market) they gotta be dumped,” Mungai said. 


He looked across part of the 300 acres he has in egg- 
plants west of Boynton Beach. 


“I would expect normally to get 2,000 crates from that 
block (of land). Now I can’t depend on 10 crates. It isn’t 
worth sending a crew through to pick,” Mungai said, 
grinding the butt of his cigarette into the ground. 


“The labor suffers too,” he said. “If we can’t pick, we 
can’t give wages. It would take a crew of 50 to 60 pickers, 
three or four hours to go through that field if it had a good 
crop. They would take out 2,000 crates. Now, they would 
sweep through in 15 minutes and get maybe 10 crates, 
nothing worth shipping.” 


“No sir. I wouldn’t touch that block again. It’s a loss 
now,” he said. 


6. During the 1982-1983 growing season, respondent handled nu- 
merous lots of complainant’s eggplant, with an occasional lot of 
peppers, as it did during the previous growing seasons. However, 
the buyers often complained to respondent that the eggplant had 
arrived in poor condition. Respondent would then make adjust- 
ments to the original contract price, allow the produce to be han- 
dled on an “open” price basis, or permit the buyer to handle the 
load on consignment. As a result of these circumstances, respond- 
ent’s weekly accountings to complainant frequently showed aver- 
age sales prices of less than $4.00 per crate. 

7. In August 1983, the Department conducted an investigation of 
respondent’s accountings to complainant. They found that after de- 
ducting legitimate expenses for overpayments and fees, respondent 
returned to complainant all the money it had received for the egg- 
plants and peppers. The investigation also found that respondent 
had granted adjustments on 42 shipments from November 8, 1982, 
through June 2, 1983, authorized payment on an open basis on nine 
shipments from November 22, 1982, to June 2, 1983, and authorized 
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a consignment on one shipment dated November 24, 1982. The in- 
vestigation found that after deducting respondent’s legitimate ex- 
penses, it had remitted to complainant $35,179.55 less than the 
original sales prices for the adjusted loads, and the lowest market 
prices according to the Winter Park, Florida Market News Service 
Reports, for the open or consigned loads. On the accountings of 39 
of the 42 shipments on which adjustments had been made, com- 
plainant’s Mr. Mungai wrote “O.K.” and signed his initials. He also 
did this on the accountings for seven of the nine shipments in 
which respondent had authorized open price terms, as well as on 
the accounting for the shipment in which respondent had author- 
ized consignment handling. 

8. An informal complaint was filed on June 14, 1983, which was 
within nine months from when the alleged causes of action herein 
accrued. A formal complaint was subsequently filed on October 3, 
1983. 


CONCLUSIONS 


From 1977 through the 1982-1983 growing season (October 1982 
through June 1983), respondent had an oral agreement with com- 
plainant to sell complainant’s eggplants and peppers. Complainant 
claims that during the 1982-1983 season, respondent violated its 
duties as a grower’s agent set forth in 7 CFR 46.32, as the agency 
agreement was not in writing, respondent did not make available 
sufficiently detailed accounts of sale, and respondent consigned 
produce without complainant’s specific authorization. In its com- 
plaint, complainant claims that respondent guaranteed that the 
eggplants would bring at least $4.00 per crate, which it did not do 
in many cases. The complainant sought damages of $41,761.20, the 
difference between the amount remitted and the alleged guaran- 
teed price of $4.00 per crate. At the oral hearing, complainant 
amended its complaint to $35,179.55, the amount which an investi- 
gator of the Department had found to be the net sum owing by re- 
spondent due to respondent having granted the buyers, without 
complainant’s authorization, price adjustments and permission to 
handle produce on an open price or consignment basis. Respondent 
denies liability, contending that its actions were in accordance with 
past practice, fully authorized by complainant, and absolutely nec- 
essary under the prevailing circumstances. Respondent also makes 
reference to the finding by the Department’s investigator that it re- 
mitted to complainant all the money it had obtained from the 
buyers, less legitimate deductions for overpayments and fees. 

It is evident that complainant has abandoned its argument that 
respondent guaranteed a price of $4.00 per crate. Therefore, we will 
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confine our discussion to whether respondent is liable for the al- 
leged underpayments revealed by the Department’s investigator. 

Generally, an agent is liable to its principal for any unauthorized 
allowance the agent may grant to a buyer, or when the agent negli- 
gently fails to exercise ordinary and reasonable care and diligence 
in the performance of his duties. An agent does, not, however, 
insure the success of the seller’s undertaking or guarantee against 
mistakes or errors in judgment. Walter B. Adam v. Joe Phillips, 
Inc., 31 Agric. Dec. 1200 (1972). Respondent’s violation of its duties 
as a grower’s agent, as set forth in the regulations, is relevant here 
only insofar as it affects these principles. 

The parties agree with the findings of the Department’s investi- 
gator that respondent gave adjustments in 42 shipments in the 
amount of $35,429.50, authorized open prices in nine shipments 
which resulted in $6,454.25 less than the lowest market price at 
that time, according to the Winter Park, Florida, Market News 
Service Reports, and authorized consignment handling on one ship- 
ment which resulted in $585.10 less than the lowest market price. 
The investigator’s finding that such adjustments were unauthor- 
ized is supported by the fact that the record does not contain any 
evidence that, prior to the transactions at issue, complainant gave 
written authorization to respondent to make price adjustments. 
There is conflicting testimony as to whether complainant orally 
gave approval to respondent to make these changes from the origi- 
nal contract terms. However, the evidence is clear that even if com- 
plainant did not give express prior approval, it ratified such trans- 
actions after they occurred. 

Respondent’s accountings, submitted by complainant as evidence, 
show a notation “O.K.” followed by the initials of complainant’s 
vice-president and principal operator, Charles Mungai, on 39 of the 
42 shipments for which adjustments were granted, seven of the 
nine shipments given open price terms, and the one shipment han- 
dled as a consignment. Complainant’s Mr. Mungai testified that he 
wrote these notations, but denied that they were intended to indi- 
cate his satisfaction with the prices obtained by respondent (Tran- 
script at 46-48). He stated that they were done to indicate that pay- 
ment had been made for the quantity of produce shipped, after 
making comparisons with the quantities shown as shipped in com- 
plainant’s loading book. Mr. Mungai asserted that in the course of 
comparing the quantities, he also wrote “O.K.” next to the ship- 
ments listed in the loading book (Transcript at 46-48). This expla- 
nation is not credible, since complainant did not elect to submit its 
loading book into evidence, and such book would be the best evi- 
dence to substantiate complainant’s claim. Moreover, complainant 
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knew that the condition of its eggplants, which constituted virtual- 
ly all the disputed shipments, was not good. This is clearly shown 
by Mr. Mungai’s statements in a newspaper interview with the 
Fort Lauderdale News and Sun-Sentinel on February 26, 1983 (see 
Finding of Fact 5). Mr. Mungai admitted at the hearing that the 
newspaper account was accurate, but claimed he had been told by 
respondent’s employee, Herman Rose, that the eggplants would rot 
once they went to market, and did not personally witness such 
events (Transcript at 49-50). Even if this is true, the interview 
clearly shows Mr. Mungai’s awareness that there were problems 
with the eggplants. Therefore, complainant had every reason to 
expect relatively low sales prices. It is our conclusion that by writ- 
ing “O.K.” and his initials on virtually all the disputed account- 
ings, Mr. Mungai intended to give his approval to the prices ob- 
tained by respondent. As complainant had not explained why Mr. 
Mungai did not make notations on a few of the disputed account- 
ings, we conclude that his failure to do so was inadvertant, and 
does not reflect his disapproval of them. Therefore, complainant is 
considered to have ratified respondent’s actions with respect to all 
the disputed accountings. See Walter B. Adam v. Joe Phillips, Inc., 
supra at 1209. We thus conclude that respondent has not commit- 
ted any breach of duty which would render it liable to complainant 
for any additional sum. 

As respondent is the prevailing party, it ordinarily would be enti- 
tled to an award of fees and expenses incurred in connection with 
the hearing. 7 U.S.C. 499g(a). However, as complainant is not sub- 
ject to license under the Act, no award will be made. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


HizsBert Inc. v. Ropert R. Cowaitt d/b/a VALLEY DISTRIBUTING 
Co., and/or W. E. Ritey Anp Son, INc., and/or B. F. TRAPPEY’s 
Sons, Inc. PACA Docket No. 2-6510. Decided March 28, 1985. 


Parties—Joint venture—Brokerage—Standing—Partnerships—Dismissal. 


Complainant corporation and “Border Produce” were entities controlled by one 
person. Therefore, complainant was a proper party to this proceeding even though 
some of the allegations involved transactions between Border Produce and one or 
more of the respondents. Complainant and respondent Cowgill formed a joint ven- 
ture and Cowgill at all times acted as an agent of the partnership. Cowgill breached 
no duties owed the partnership. Respondent Riley acted in his own behalf and not 
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as a broker even though complainant and Cowgill decided to pay Riley a commis- 
sion after the transaction. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 

Respondent Cowgill, pro se. 

Respondent Riley, pro se. 

Respondent Trappey’s Sons, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks $3,862.05 in 
connection with one transaction involving Jalapeno peppers, a per- 
ishable agricultural commodity, in interstate commerce and foreign 
commerce. 

Copies of the Department’s report of investigation were served 
on all parties. In addition, each respondent was served with a copy 
of the formal complaint. Each of the three respondents filed an 
answer denying any further liability to complainant. The answer of 
B. F. Trappey’s Sons, Inc., was not filed until subsequent to the 
granting of its motion to reopen after default pursuant to 7 CFR 
§ 42.25(e). 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Under this procedure, the 
verified pleadings of the parties are considered a part of the evi- 
dence in the case, as is the Department’s report of investigation. In 
addition, the parties were given the opportunity to submit further 
evidence by way of verified statements. Complainant filed a veri- 
fied opening statement. Respondents. W.E. Riley and Son, Inc., and 
B.F. Trappey’s Sons, Inc., filed verified answering statements. Com- 
plainant also filed a verified statement in reply. No briefs were 
filed. 


FINDINGS OF FACT 


1. Complainant, Hilbert, Inc., is a corporation whose mailing ad- 
dress is P.O. Box 2723, McAllen, Texas 78501. Although apparently 
operating subject to the Act during the relevant period of time, 
complainant did not hold a valid and effective license issued pursu- 
ant thereto. 

2. Respondent, Robert R. Cowgill (hereinafter referred to as 
“Cowgill”) is an individual doing business as Valley Distributing 
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Co. whose mailing address is 824 Chicago, McAllen, Texas 78501. 
During the relevant period of time, Cowgill was not licensed under 
the Act but was operating subject thereto. Cowgill subsequently 
submitted an application for a license along with accrued fees cov- 
ering its previous operation. 

3. Respondent, W.E. Riley & Son, Inc., (hereinafter ‘“Riley”), is a 
corporation whose mailing address is P.O. Box 904, Green Bay, Wis- 
consin 54305. At all relevant times, Riley was licensed under the 
Act. 

4. Respondent, B.F. Trappey’s Son, Inc. (hereinafter “Trappey’s 
Sons”) is a corporation whose mailing address is P.O. Box 400, New 
Iberia, Louisiana 70560. At all relevant times, Trappey’s Sons was 
licensed under the Act. 

5. On or about April 8, 1983, complainant and Cowgill entered 
into a joint account agreement for the purpose of selling a truck- 
load of Jalapeno peppers to Riley for shipment to Trappey’s Sons. 
In furtherance thereof, Cowgill entered into an agreement with 
Riley which was reduced to writing by the latter. That writing, on 
Riley order form No. 25889, dated April 8, 1983, reflects the follow- 
ing: (1) the seller is Cowgill; (2) the buyer is Riley; (8) the produce 
was to be shipped to Trappey’s Sons (4) the terms were net cash 10 
days; (5) the produce was to arrive, by truck, at Trappey’s Sons not 
later than April 18, 1983; and (6) the price was to be 23% cents per 
pound. Additional terms were as follows: 


(1) truckload (40,000 pounds approximately) Fresh Green 
Jalapeno Peppers with stems @23% per pound deliv- 
ered New Iberia, Louisiana. 


Quality to be fresh, mature peppers, uniform in 
size-free from defects such as disease, rotting, 
leaves, shriveling, insect damage, or in any other 
manner that would affect processing. 


Worms in product will be grounds for immediate 
refusal. 


6. At some time after the April 8, 1983, agreement, the exact 
date unknown, due to market conditions, the parties agreed to 
amend the agreement to change the price to 25 cents per pound de- 
livered. 

7. The peppers were not loaded on a truck in Mexico until April 
28, 1983. It is not known when they were picked. The truck crossed 
the border into Brownsville, Texas, at about 8:25 a.m., local time, 
on May 2, 1983. Thus, complainant was not in a position to ship the 
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truckload of peppers to Trappey’s Sons until May 2, 1983.1 On that 
date, at about 4:00 p.m., local time, an entity named Border 
Produce Company, hereinafter “Border Produce”, whose mailing 
address is P.O. Box 641, Pharr, Texas 78577, received the truckload 
of peppers, containing 54,594 pounds of peppers, from Mexico. The 
relationship between complainant and Border Produce is not 
clear,? but on May 2, 1983, 45,300 pounds of peppers received by 
Border Produce were shipped, by refrigerated truck, to Trappey’s 
Sons in furtherance of the April 8, 1983, contractual agreement be- 
tween Cowgill and Riley. The peppers were not air stacked when 
loaded on board the truck. The remaining 9,294 pounds of peppers 
were stored in a cooler at Tony’s Produce in Pharr, Texas. Com- 
plainant’s relationship to Tony’s Produce is not known. 

8. Cowgill informed complainant, before the truck left with the 
peppers, that, due to the late shipment of the peppers, it should not 
ship the peppers to Trappey’s Sons until he (Cowgill) could clear it 
with Riley. In spite of this conversation, complainant shipped the 
peppers. 

9. The truckload of peppers arrived at Trappey’s Sons’ location at 
about 11:00 a.m., local time, on May 3, 1983, and unloading began 
about two hours later. After it began unloading the peppers, Trap- 
pey’s Sons claims to have noted that the peppers had certain de- 
fects (oversized, red in color, and some decomposition) which it esti- 
mated at approximately 19%. After a conversation with Riley, it 
agreed to continue unloading the peppers providing the defects did 
not increase, and Riley agreed to grant it a 19% price allowance. 
When Trappey’s Sons were about half-way through the unloading 
process, it claims to have noted that the percentage of defects were 
increasing, and that the temperature of the peppers was 88°F. 
After being informed of this, Riley told Trappey’s Sons to cease un- 
loading, and to request a federal inspection. Trappey’s Sons com- 
plied, but were unable to schedule a federal inspection until May 5, 
1983. Cowgill agreed to each of Riley’s instructions to Trappey’s 
Sons regarding the allowance granted and the handling of the pep- 
pers. 

10. On May 4, 1983, at 9:15 a.m., local time, approximately 8,125 
pounds of Jalepeno peppers were federally inspected while they 
were in a cooler located at Tony’s Produce, Pharr, Texas.* The tem- 


1 This was 14 days after the April 18, 1983, arrival date called for in the Cowgill/ 
Riley agreement on April 8, 1983. See Findings of Fact No. 4 above. 

2 Apparently both are operated by one Mr. Herbert Rich. 

3 The disposition of 1,169 pounds (the 9,294 pounds originally stored in the Tony’s 
Produce cooler less the 8,125 which were inspected) of the Jalapeno peppers is not 
known. 
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perature of the peppers was 53°F.; the condition of the peppers was 
noted as followed: 


Mostly fresh, firm, and crisp. Generally green color, 3 to 
9% in most samples, none in some samples, average 5% 
turning red peppers. From 2 to 10% average 8% affected 
by shriveling including 1% seriously affected. Decay 
ranges from 6 to 31% in most samples, none in many sam- 
ples, average 9% Bacterial Soft Rot, in various stages. 
mostly [sic] affecting wall and calyces, many affecting 
stems only. 


11. On May 4, 1983, as noted in Finding of Fact No. 9, above, 
Trappey’s Sons requested that a federal inspection be conducted on 
the peppers which were delivered to it. Because of its location, this 
inspection could not be scheduled until May 5, 1983. However, 
before the inspection could be conducted, at about 2:30 p.m., local 
time, May 4, 1983, complainant ordered the driver to take the re- 
maining peppers on the truck to Evangeline Pepper and Food Prod- 
ucts, St. Martinsville, Louisiana. Complainant received $2,104.80 
for 17,540 pounds of peppers, or 12 cents per pound, from Evange- 
line Pepper and Food Products. 

12. On May 6, 1983, 7,360 pounds of the 9,294 pounds of peppers 
which complainant had stored in a cooler at Tony’s Produce, 
Pharr, Texas, were sold to Van De Walle Farms, San Antonio, 
Texas, for a price of 12 cents per pounds delivered, or $883.20. The 
dispositicn of the remaining 1,934 pounds is unknown. 

13. On May 16, 1983, Riley billed Trappey’s Sons for 27,000 
pounds of peppers at a price of 25 cents per pound delivered 
($6,750.00) less 19% for “red & defects” ($1,282.50), or $5,467.50. By 
check dated June 9, 1983, Trappey’s Sons paid Riley in accordance 
with this billing. 

14. By check dated June 10, 1983, Riley paid L.C.W. Transporta- 
tion $800.00 for carrying 45,300 pounds of peppers from Pharr, 
Texas, to Lafayette, Louisiana. 

15. Pursuant to Cowgill’s instructions, Riley paid Border Produce 
Company for the 27,000 pounds of peppers accepted by Trappey’s 
Sons in the amount of $4,558.15. This represented its receipt of 
$5,467.50 from Trappey’s Sons, less $800.00 it paid L.C.W. Transpor- 
tation, and less $109.35 as a commission charge. Riley’s check was 
endorsed by Herb Rich on behalf of Border Produce. 

16. Mr. Herb Rich is an individual who operates through several 
entities, including complainant corporation and Border Produce. 
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17. On May 23, 1983, Border Produce filed an informal complaint 
against all three respondents concerning the 45,300 pounds of pep- 
pers made the subject of the instant formal complaint. 

18. On June 15, 1983, Herbert Rich filed an informal complaint 
on behalf of complainant concerning the 45,300 pounds of peppers 
made the subject of the instant formal complaint. 

19. On January 5, 1984, complainant filed its formal complaint. 
This was within nine months of when the cause of action herein 
accrued. 


CONCLUSIONS 


This case presents multiple issues for determination. The first 
issue concerns whether complainant was the proper party to file 
the complaint. Border Produce was the first entity to file a com- 
plaint against the three respondents involving the transaction at 
issue herein. Moreover, Border Produce was the entity which re- 
ceived the peppers involved herein from Mexico, and also was the 
entity which Cowgill directed Riley to pay for the Jalapeno peppers 
received and accepted by Trappey’s Sons and which received and 
accepted said payment.* However, as both Border Produce and 
complainant appear to be entities controlled and operated by Mr. 
Herbert Rich, and apparently were treated as one entity by the 
parties, we hold that the complainant was the proper party to file 
the complaint. 

Next, we must decide the relationship of the four parties to one 
another. This involves several determinations. All agree that com- 
plainant and Cowgill entered into a limited joint account venture 
relating to the sale of a load of Jalapeno peppers through Riley to 
Trappey’s Sons. Such an agreement is in the nature of a partner- 
ship and the ordinary rules of partnership apply. Florida Lime & 
Avocado Growers v. Kegar-Caribe, 20 Agric. Dec. 795 (1961). Thus, 
each partner is an agent of the partnership for the purpose of con- 
ducting its business, and his acts will bind the partnerships. Quiller 
& Oringdulph v. Cawley, et al., 31 Agric. Dec. 1306 (1972). Since 
Cowgill and complainant were partners, Cowgill’s dealings with 
Riley were conducted on behalf of the partnership. 

Next, we must decide whether Riley acted as a broker, as it 
claims, or whether it purchased the peppers from complainant and 
Cowgill. We hold that Riley purchased the peppers from the part- 
nership of complainant and Cowgill, and that Trappey’s Sons made 
its purchase of the peppers from Riley. The evidence supporting 


4 It also filed the first informal complaint under the Act against respondents. See 
Findings of Fact No. 17 above. 
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this conclusion is the agreement in writing, dated April 8, 1983, 
prepared by Riley in which it admitted that it was the buyer of the 
peppers for shipment to Trappey’s Sons, and the statements of the 
parties indicating that Trappey’s Sons never dealt with either Cow- 
gill or complainant. In addition, Trappey’s Sons paid Riley for the 
peppers, and Riley paid Border Produce for them pursuant to direc- 
tions from Cowgill. There is no substantive evidence that Riley 
acted as a broker as to the transaction, although apparently Riley 
and Cowgiil decided after the problems arose that Riley would get 
a commission from the entity created by Cowgill and complainant. 

Since there was no relationship between complainant and Trap- 
pey’s Sons, the latter cannot be held to have violated any duty to- 
wards the former. Therefore, the complaint against Trappey’s Sons 
must be dismissed. F. H. Hogue v. Senini, 32 Agric. Dec. 1206 
(1978). 

The next question for resolution is whether Riley violated any 
duty it had towards the partnership of Cowgill and complainant. 
We hold that it did not. Our holding is based upon our conclusion 
that, at all times, Riley operated pursuant to its agreement with 
Cowgill who spoke on behalf of the partnership that he had with 
complainant. Cowgill’s agreements with Riley bound the partner- 
ship, and thus bound complainant. Riley complied in every way 
with these agreements. The complainant has thus failed to sustain 
its burden of proving by a preponderance of the evidence that Riley 
is obligated to it as alleged in the complaint. Villareal v. Keller- 
man, 25 Agric. Dec. 1399 (1966). Thus, the complaint against Riley 
also must be dismissed. 

The last issue for resolution concerns whether Cowgill is obligat- 
ed to complainant in any way. Presumably, as against Cowgill, 
complainant is claiming it is entitled to be reimbursed for one-half 
its losses as to the transaction at issue. On such a point, the com- 
plainant has the burden of proving such a loss by a preponderance 
of the evidence. Decon Produce v. Gardner Bros., 31 Agric. Dec. 
1438 (1972). Complainant has failed to offer any such evidence. The 
evidence which complainant would have had to submit, in addition 
to evidence of the proceeds which it received from sale of the pep- 
pers, would have consisted of proof that complainant purchased the 
peppers at issue on behalf of the joint venture, the purchase price 
thereof, and any other costs attendant thereto. The record is devoid 
of any such proof. 

Moreover, there is evidence that the peppers which complainant 
supplied for delivery on behalf of the joint venture were not satis- 
factory to any of the other parties involved in the transaction. 
Such evidence consists of the agreements between Trappey’s Sons 
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and Riley, and Riley and Cowgill, authorizing a 19% allowance and 
finally cessation of unloading pending a Federal inspection. Proof 
that these misgivings were not without merit is also in the record. 
The evidence we have as to the poor condition of the peppers con- 
sists of the May 4, 1983, inspection certificate relating to a portion 
of the lot of peppers which shows 8% shriveling (1% of which is 
serious damage) and an average of 9% Bacterial Soft Rot, and 
proof that complainant only received 12 cents per pound for the 
peppers it sold to firms other than Riley. Moreover, apparently, 
complainant cannot account for 2,694 pounds of the 54,594 pounds 
of Jalapeno peppers which were imported from Mexico. The record 
contains proof that 27,000 pounds were received by Trappey’s Sons, 
17,540 pounds were sold to Evangeline Peppers and Food Products, 
and 7,360 pounds were sold to Van De Walle Farms. The remaining 
2,694 pounds are unaccounted for, and presumably were dumped by 
complainant. 

Furthermore, there is evidence that complainant did not always 
act in the best interest of its partnership with Cowgill. This con- 
sists of evidence that complainant shipped the peppers even though 
Cowgill told complainant that, due to the late shipping date, it 
should not ship the peppers until clearance was received from 
Riley. Further evidence in the record that complainant may have 
violated its duty towards Cowgill is that it ordered the truck to 
leave Trappey’s Sons without the peppers being Federally inspect- 
ed in violation of the agreement between Cowgill, Riley and Trap- 
pey’s Sons. 

Based on the above, it might be argued that complainant did not 
use reasonable care, skill and diligence in carrying out its duties 
towards Cowgill. Thus, it could be held to be responsible for all of 
his losses caused thereby. D. L. Piazza Co. v. Growers Produce, 20 
Agric. Dec. 105 (1961). However, Cowgill has not alleged, nor 
proved, any losses resulting from complainant’s failures. 

The record as a whole establishes that the complainant has 
failed to prove that any of the three respondents violated the Act 
in any way which caused complainant damage. Its complaint must 
therefore be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this Order shall be served upon the parties. 
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CorkEy Foops Corp. v. NorMAN M. Corrin, Inc. PACA Docket No. 
2-6516. Decided March 28, 1985. 


Suitable shipping condition—Reparation awarded. 


George S. Whitten, Presiding Officer. 
John J. McLaughlin, Washington, D.C., for complainant. 
Michael L. Sullivan, Fort Lauderdale, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $1,309 in connec- 
tion with the sale of one load of Eggplants in interstate commerce. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to com- 
plainant. 

The amount involved herein does not exceed $15,000, and the 
shortened method of procedure provided in the Rules of Practice (7 
CFR 47.20) is therefore applicable. Under this procedure, the veri- 
fied pleadings of the parties are considered a part of the evidence 
in the case as is the Department’s report of investigation. In addi- 
tion, the parties were given an opportunity to file evidence in the 
formal sworn statements. Complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed a 
statement in reply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Corky Foods Corp., is a corporation whose ad- 
dress is 3452 West Boynton Beach Boulevard, Plaza West, Suite 9, 
Boynton Beach, Florida. 

2. Respondent Norman M. Coffin, Inc., is a corporation whose ad- 
dress is 26 Administration Building, State Farmers Market, Pom- 
pano Beach, Florida. At the time of the transaction involved herein 
respondent was licensed under the Act. 

3. On or about October 20, 1983, in contemplation of subsequent 
movement in interstate commerce, complainant sold to respondent 
238 bushels of U.S. Fancy Eggplant at $5.50 per bushel F.O.B, for a 
total contract price of $1,309.00. 
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4. On October 20, 1983, complainant transferred the Eggplant 
from its premises at the Pompano Farmers Market to respondent 
at Pompano Farmers Market. Respondent took possession of the 
Eggplants and accepted them at Pompano Farmers Market. The ul- 
timate destination of the produce was not disclosed to complainant. 

5. On October 24, 1983, at 1:15 p.m. an “ABRIDGED REPORT OF 
FRESH FRUIT AND VEGETABLE INSPECTION” was issued by 
the Fruit and Vegetable Division of this Department covering 120 
cartons of “Eggplant M & R brand, Florida Beauty, Corky Foods 
Corp. Florida’. Such report shows temperatures as 58° to 59°F. and 
states in relevant part: 2 to 4 plants per carton (8 to 15%) average 
12% decay affecting walls. Decay is Fruit Rot.” This certificate was 
issued to “D Arrigo Bros Co of NY Inc” in Bronx, New York. 

6. On October 25, 1983, at 11:15 a.m. a Federal Inspection was 
issued on the application of P. Condakes Co. Inc. in Everett, Massa- 
chusetts, which disclosed the following in relevant part: 


Products Inspected: EGGPLANT in cartons labeled, ‘“Pres- 
tige, Distributed by Norman M. Coffin 
Inc., Pampano (sic) Beach, Fla. 33060, 
Produce of U.S.A.. M&R, 1 Bu., 
Produce of U.S.A.” Also individually 
paper wrapped, printed, “Farm Fresh 
Best under the Sun.” Inspector’s 
count: 50 cartons. 


Condition of Load: Stacked on a pallet at above location. 


Temperature of Product: 45 to 46°F. 


Clean, mostly well, some fairly well 
shaped and well colored. Grade de- 
fects average 6% scars and misshap- 
en. 


Condition: Generally firm. Calyxes mostly light 
green to green and fresh, some turn- 
ing brown. Decay ranges from 1 to 5 
fruit (4 to 21%) per samples (sic) in 
most, some none, average 8% fruit 
Rot in various stages. 
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Meets quality requirements but fails to 
grade U.S. No. 1 only account of con- 
dition. 


7. The formal complaint was filed on February 13, 1984, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover the purchase price of 
the shipment of eggplants accepted by respondent. No part of the 
purchase price has been paid. Respondent contends that the egg- 
plants arrived at its customer’s places of business in Brooklyn, New 
York, Providence, Rhode Island, and Everett, Massachusetts in a 
deteriorated condition, and that it received a total of only $434.52 
for the eggplants. Respondent maintains that the poor condition of 
the eggplants is the responsibility of complainant. We disagree. 

The terms of the sale between the parties herein, which included 
acceptance by the respondent at shipping point and no disclosure of 
the destination of the produce, preclude any applicability of the 
warranty of suitable shipping condition. See B & L Produce v. Flor- 
ance Distributing Company, 37 Agric. Dec. 78 (1978). 

Respondent also complains that the Federal Inspection quoted in 
finding of fact 6 discloses that the eggplants, even if in good condi- 
tion, would not have graded U.S. Fancy, but only U.S. No. 1. There 
are two problems with this contention. First, respondent has not 
shown damages resulting from this alleged breach, as distinguished 
from a breach in regard to condition. In addition, the inspection 
shows that individual wrappers on the eggplants were labeled 
“Farm Fresh Best under the Sun.” Complainant presented evi- 
dence in the form of sworn testimony that this was not complain- 
ant’s label, and that the eggplants shipped by complainant were 
not wrapped with any such wrapper. We conclude that respondent 
has failed to meet its burden of proving by a preponderance of the 
evidence that there was a breach of contract in failing to ship the 
proper grade of eggplants. 

Since respondent accepted the eggplants and has not proven a 
breach of contract on the part of complainant, respondent is liable 
to complainant for the full purchase price, of $1,309.00. Respond- 
ent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to com- 
plainant with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,309.00, with interest thereon at 
the rate of 13 percent per annum from November 1, 1983, until 
paid. 

Copies of this order shall be served upon the parties. 


GENBROKER CORPORATION a/t/a GENERAL BROKERAGE Co. v. 
Harmon Criry, Inc. a/t/a/ Harmon’s West. PACA Docket No. 
2-6596. Decided March 28, 1985. 


Interstate commerce—Oral contract—Reparation awarded. 


Edward N. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $5,562.35 in con- 
nection with 16 transactions, in interstate commerce, involving 
fruits and vegetables all of which are perishable agricultural com- 
modities. 

Copies of the Department’s report of investigation was served on 
the parties. In addition, respondent was served with a copy of the 
formal complaint, and filed an answer thereto denying any further 
liability to complainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) was followed. Under this procedure, the verified 
pleadings of the parties were considered a part of the evidence in 
the case, as was the Department’s report of investigation. In addi- 
tion, the parties were given the opportunity to submit further evi- 
dence by way of verified statements. Complainant filed a verified 
opening statement. Respondent also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Genbroker Corporation d/b/a/ General Broker- 
age Co., is a corporation whose mailing address is 608 East Ninth 
Street, Los Angeles, California 90015. 

2. Respondent, Harmon City, Inc., d/b/a/ Harmon’s West, is cor- 
poration whose mailing address is 3575 South 4000 West Boulevard, 
Salt Lake City, Utah 84120. At all material times, respondent was 
licensed under the Act. 

3. On June 24, 1983, in the course of interstate commerce, com- 
plainant by oral contract sold to the respondent 420 cartons of can- 
taloupes. The shipment of cantaloupes was sent to respondent 
which received and accepted it. Complainant invoiced respondent 
at a rate of $6.25 f.o.b. per carton, or $2,625.00. Subsequently, re- 
spondent discussed the condition of the cantaloupes with an em- 
ployee of the complainant, Tony Trujillo, who, on August 12, 1983, 
issued a credit memo to the respondent, on a credit form used by 
the complainant, in the amount of $1,312.50 with regard to this 
shipment. The respondent has paid complainant $1,312.50. 

4. On June 24, 1983, in the course of interstate commerce, com- 
plainant by oral contract sold to the respondent one truckload of 
mixed fruits and vegetables containing 505 packages, all being per- 
ishable agricultural commodities at an agreed f.o.b. price of 
$5,552.05. The shipment of mixed produce was sent to respondent 
which received and accepted it. Subsequently, respondent discussed 
the condition of the bing cherries included in that shipment with 
Tony Trujillo, an employee of the complainant, who, on August 12, 
1983, on a form used by the complainant, issued a credit to the re- 
spondent in the amount of $877.25. The respondent has paid com- 
plainant $4,674.80 with respect to this shipment. 

5. On July 8, 1983, in the course of interstate commerce, com- 
plainant by oral contract sold to the respondent one truckload con- 
taining 393 packages of mixed fruits and vegetables, all being per- 
ishable agricultural commodities. Complainant invoiced the re- 
spondent a total price of $2,954.60 f.o.b. for the shipment. However 
this exceeded the agreed contract price by $72.00. On August 12, 
1983, after respondent complained of the overcharge, an employee 
of complainant, Tony Trujillo, issued a credit memo, on a form 
used by the complainant, to the respondent in the amount of 
$72.00. Respondent has paid complainant $2,810.60 with regard to 
this shipment. 

6. On July 12, 1983, in the course of interstate commerce, com- 
plainant by oral contract sold to the respondent one truckload con- 
taining 790 packages of mixed fruits and vegetables, all being per- 
ishable agricultural commodities. Complainant invoiced the re- 
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spondent at an agreed price of $6,551.00 f.o.b. While at first re- 
spondent withheld $870.00 relating to 60 cases of plums sold to it at 
an agreed price of at $14.50 f.o.b., it has since paid complainant in 
full for this shipment. 

7. On July 15, 1983, in the course of interstate commerce, com- 
plainant by oral contract sold to the respondent one trucklot con- 
taining 133 packages of mixed fruits and vegetables, all being per- 
ishable agricultural commodities. Complainant invoiced respondent 
at a total price of $1,206.35 f.o.b. However, this exceeded the total 
agreed f.o.b. price by $225.00. Subsequent to receipt and acceptance 
of the trucklot, after complaint by respondent, an employee of com- 
plainant, Tony Trujillo, on a form used by complainant, issued a 
credit to respondent in the amount of $225. The respondent has 
paid complainant $981.35 with regard to this shipment. 

8. On July 15, 1983, in the course of interstate commerce, com- 
plainant by oral contract sold to the respondent one trucklot con- 
taining 63 packages of mixed fruits and vegetables, all being per- 
ishable agricultural commodities. Complainant invoiced respondent 
at a total price of $873.80 f.o.b. However, this exceeded the total 
agreed f.o.b. price by $304.00. Subsequent to receipt and acceptance 
of the trucklot, after complaint by respondent, an employee of com- 
plainant, Tony Trujillo, on a form used by complainant, issued a 
credit to respondent in the amount of $304.00. Respondent has paid 
complainant $569.80 with regard to this shipment. 

9. On July 15, 1983, in the course of interstate commerce, com- 
plainant by oral contract sold to the respondent one trucklot of 
produce containing 18 packages of mixed fruits and vegetables, all 
being perishable agricultural commodities. Complainant invoiced 
respondent at a total price of $178.60 f.o.b. However, this exceeded 
the total agreed f.o.b. price by $10.00. Subsequent to receipt and ac- 
ceptance of the trucklot, after complaint by respondent, an employ- 
ee of complainant, Tony Trujillo, on a form used by complainant, 
issued a credit to respondent in the amount of $10.00. Respondent 
has paid complainant $168.60 with regard to this shipment. 

10. On July 22, 1983, in the course of interstate commerce, com- 
plainant by oral contract sold to the respondent one truckload con- 
taining 563 packages of mixed fruits and vegetables, all being per- 
ishable agricultural commodities. Complainant invoiced respondent 
at a total price of $4,710.70 f.0.b. However, this exceeded the total 
agreed f.o.b. price by $69.00. Subsequent to receipt and acceptance 
of the truckload, after complaint by respondent, an employee of 
complainant, Tony Trujillo, on a form used by complainant, issued 
a credit to respondent in the amount of $69.00. Respondent has 
paid complainant $4,641.70 with regard to this shipment. 
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11. On August 11, 1983, in the course of interstate commerce, 
complainant by oral contract sold to the respondent one truckload 
containing 504 packages of mixed fruits and vegetables, all being 
perishable agricultural commodities. Complainant invoiced re- 
spondent at a total price of $3,947.65 f.o.b. However, this exceeded 
the total agreed f.o.b. price by $160.75. Subsequent to receipt and 
acceptance of the truckload, after complaint by respondent, an em- 
ployee of complainant, Tony Trujillo, on a form used by complain- 
ant, issued a credit to respondent in the amount of $160.75. Re- 
spondent has paid complainant $3,786.90 with regard to this ship- 
ment. 

12. On August 23, 1983, in the course of interstate commerce, 
complainant by oral contract sold to the respondent one trucklot 
containing 433 packages of mixed fruits and vegetables, all being 
perishable agricultural commodities. Complainant invoiced re- 
spondent at a total price of $4,317.20 f.o.b. However, this exceeded 
the total agreed f.o.b. price by $75.80. Subsequent to receipt and ac- 
ceptance of the trucklot, after complaint by respondent, an employ- 
ee of complainant, Tony Trujillo, on a form used by complainant, 
issued a credit to respondent in the amount of $75.80. Respondent 
has paid complainant $4,241.46 with regard to this shipment. 

13. On August 26, 1983, in the course of interstate commerce, 
complainant by oral contract sold to the respondent one trucklot 
containing 471 packages of mixed fruits and vegetables, all being 
perishable agricultural commodities. Complainant invoiced re- 
spondent at a total price of $4,207.23 f.0.b. However, this exceeded 
the total agreed f.o.b. price by $450.00. Subsequent to receipt and 
acceptance of the trucklot, after complaint by respondent, an em- 
ployee of complainant, Tony Trujillo, on a form used by complain- 
ant, issued a credit to respondent in the amount of $450.00. Re- 
spondent has paid complainant $3,757.23 with regard to this ship- 
ment. 

14. On September 1, 1983, in the course of interstate commerce, 
complainant by oral contract sold to the respondent one trucklot 
containing 15 packages of mixed fruits and vegetables, all being 
perishable agricultural commodities. Complainant invoiced re- 
spondent at a total price of $225.00 f.o.b. However, this exceeded 
the total agreed f.o.b. price by $97.50. Subsequent to receipt and ac- 
ceptance of the trucklot, after complaint by respondent, an employ- 
ee of complainant, Tony Trujillo, on a form used by complainant, 
issued a credit to respondent in the amount of $97.50. The respond- 
ent has paid complainant $157.50 with regard to the shipment. 

15. On November 10, 1983, in the course of interstate commerce, 
complainant by oral contract sold to the respondent one trucklot 
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containing 290 packages of mixed fruits and vegetables, all being 
perishable agricultural commodities, at an agreed f.o.b. price of 
$3,466.50. The respondent has paid complainant only $3,164.50 with 
regard to this shipment. 

16. On November 10, 1983, in the course of interstate commerce, 
complainant by oral contract sold to the respondent one trucklot 
containing 119 packages of mixed fruits and vegetables, all being 
perishable agricultural commodities, at an agreed f.o.b. price of 
$930.20. Respondent has paid complainant only $730.20 with regard 
to this shipment. 

17. On November 10, 1983, in the course of interstate commerce, 
complainant by oral contract sold to the respondent one trucklot 
containing 24 packages of mixed fruits and vegetables, all being 
perishable agricultural commodities, at an agreed f.o.b. price of 
$253.70. While at first the respondent only paid complainant 
$173.15 for this shipment, since the filing of the formal complaint, 
it has paid complainant the balance of $80.55 with regard to it. 

18. On November 8, 1983, in the course of interstate commerce, 
complainant shipped to the respondent, among other produce, 48 
packages of broccoli. Although the respondent informed the com- 
plainant that the broccoli had not been ordered, it agreed to accept 
it. The complainant invoiced respondent for the broccoli at the 
market price of $9.50 per package f.o.b., or $456.00. The complain- 
ant has paid respondent in full for the shipment. 

19. The formal complaint was filed on March 5, 1984, which was 
within nine months of when the causes of action herein accrued. 


CONCLUSIONS 


The basic dispute in the instant action revolves around whether 
an employee of the complainant, one Tony Trujillo, had the author- 
ity to bind the complainant by the issuance of credit memos. Since 
the complainant admits that Mr. Trujillo was its employee during 
the relevant period of time, and since an employee has the power 
to bind his employer when operating within his general duties, we 
hold that the complainant is bound by the credit memos which 
were issued to respondent by Mr. Trujillo in complainant’s name 
on a form customarily used by it. PACA Doc. No. 5337, 10 Agric. 
Dec. 1468 (1951). Of the $5,562.85 which the complainant alleges 
that the respondent owes it, $3,653.80 are covered by credits issued 
by Mr. Trujillo on its behalf. 

As to the remaining $1,998.50 at issue, the respondent claims to 
have paid complainant $1,406.55. The complainant only disputes’ 
that it has received $870.00 of this amount. However, the complain- 
ant has not supplied any proof to refute the documentary evidence 
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(copies of checks) submitted by the respondent which showed that 
it has paid the full amount. Removing this $1,406.55 from the com- 
plainant’s claim also, leaves a balance of $502.00. The respondent 
alleges that this money is also not due. However, it has not sup- 
ported such allegation. We therefore find that the respondent is 
still indebted to the complainant in the amount of $502.00 with 
regard to the transactions at issue. The respondent’s failure to pay 
the complainant the $502.00 is a violation of section 2 of the Act 
for which reparation plus interest should be awarded. 


ORDER 


Within thirty days from the date of this order, the respondent 
shall pay the complainant $502.00, as reparation, with interest 
thereon at the rate of 13% per annum from December 1, 1983, 
until paid. 

Copies of this order shall be served upon the parties. 


FLORANCE DistrisuTING Co., Inc. v. HoversEN & Sons. PACA 
Docket No. 2-6603. Decided April 10, 1985. 


Modification of contract—Broker—Inspection fees. 


Complainant alleged that respondent misrepresented the temperature of strawber- 
ries purchased from complainant at the time of a federal inspection and as a result 
of the misrepresentation agreed to a modification of the contract. It was found, 
based upon the statement of the broker, an ostensibly neutral party, that no misrep- 
resentation was made. Expenses for the federal inspection were disallowed in re- 
spondent’s claim. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $1,824.00 in con- 
nection with the shipment of a load of strawberries in interstate 
commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
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plaint was served upon respondents. Respondent filed an answer 
thereto denying liability to complainant. Since the amount claimed 
as damages in the formal complaint does not exceed $15,000, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Pursuant to this pro- 
cedure complainant filed an opening statement and respondent 
filed an answering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Florance Distributing Co., Inc., is a corporation 
with an address at 1630 South Soto Street, Los Angeles, California. 

2. Respondent, Hoversen & Sons, is a partnership composed of 
Herbert E. Hoversen and Timothy J. Hoversen, with an address at 
62 South Water Market, Chicago, Illinois. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 

3. On July 20, 1983, complainant sold to respondent 190 flats of 
Primo Brand strawberries at $9.00 a flat plus $.60 a flat for cooling 
for a total price of $1,824.00, f.o.b. Martini, Inc., of Skokie, Illinois, 
was the broker. The strawberries were shipped airfreight via 
American Airlines, and arrived at respondent’s place of business in 
the early morning of July 21, 1983. Respondent noticed that the 
strawberries were not Primo Brand as agreed upon, but rather 
were Monk Brand strawberries. Respondent also noticed that the 
strawberries were in very poor condition. 

4. Respondent got in touch with the broker at 2:00 a.m. and ad- 
vised it of the poor condition of the strawberries. It also advised the 
broker that the wrong brand of strawberries had been sent. Jay 
Martini personally looked at the strawberries at 4:00 a.m. on July 
21, 1983. He requested respondent to begin selling the strawberries 
despite the fact that they were the wrong brand and in poor condi- 
tion because it was the best way to realize the maximum possible 
price therefrom. Respondent agreed to do so. In doing so, it re- 
ceived and accepted the strawberries. 

5. Respondent secured a Federal inspection of the strawberries at 
7:00 a.m. on July 21, 1983. The inspection consisted of an examina- 
tion of 20 flats of a segregated lot of strawberries and 104 flats of 
the remainder of the strawberries. It showed in pertinent part with 
respect to the temperature of the product that the strawberries 
were 73°F. It showed with respect to the condition of the strawber- 
ries as follows: 


Segregated lot: Serious damage by crushed berries in most 
samples 12 to 40%, in some none, average 16%. Serious 
damage by bruised, wet and leaking berries, range 33 to 
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80%, average 63%. Decay in one half of the samples 3 to 
6%, remainder none, average 3%, Gray Mold Rot and 
Brown Rot, each mostly in early, many in advanced stages. 
Other lot; Serious damage by bruised, wet and leaking ber- 
ries range 6 to 36%, average 20%. Decay average 2%. 
Each lot: remainder of stock is bright, ripe and firm, calyx- 
es fresh and green. 


6. Jay Martini conveyed the results of the federal inspection to 
Wayne Hatanaka of respondent. The broker was careful to tell Mr. 
Hatanaka the pulp temperature of the strawberries as reflected by 
the federal inspection. He also conveyed the poor condition of the 
strawberries to Mr. Hatanaka. Mr. Hatanaka agreed to a modifica- 
tion of the original terms of the contract so that respondent would 
handle the strawberries on consignment for the account of com- 
plainant. 

7. Respondent made every effort to make a prompt and proper 
resale of the strawberries. However, most of them could not be sold 
until the following Monday because by the time the contract was 
renegotiated most of the last selling day, ie. Friday of the preced- 
ing week, had elapsed. Complainant provided an account of sales 
which showed that it received a total price on resale of $750.00 for 
the strawberries. After deducting $28.50 for brokerage and $15.40 
for disposition of the strawberries, $388.35 for freight, $15.40 for 
disposal charges, $68.40 for cartage from the airport to its place of 
business, $113.55 for its commission, $15.00 for delivery charges 
and $66.00 for two government inspections, for a total deduction of 
$695.20, it acknowledged that it owed complainant $61.80 with re- 
spect to this transaction. 

8. A formal complaint was filed on May 29, 1984. The informal 
complaint was filed with the Department on February 9, 1984, 
which was within nine months of the time the transaction herein 
accrued. 


DISCUSSION 


The resolution of the dispute in this proceeding turns upon but 
one consideration. That consideration is whether complainant was 
misled into agreeing to a modification of the contract so that re- 
spondent would handle the strawberries on consignment. Com- 
plainant claims there was a misrepresentation as to the tempera- 
ture of the strawberries when they were inspected. Our review of 
the evidence leads us to the conclusion that there was no misrepre- 
sentation. 
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There is no question but that the strawberries arrived in Chicago 
in very poor condition. Respondent accepted the strawberries when 
it began to sell them even though it had not yet secured a federal 
inspection or notified complainant of their deteriorated condition. 
Theron Hooker Company a/t/a Westgate Marketing Co. v. Ben Gatz 
Co., 30 Agric. Dec. 1109, 1112 (1971); Sunfresh Distributing Compa- 
ny v. Frank Donia Company, 43 Agric. Dec. ___ (1984). However, 
such action does not preclude its seeking and getting a modification 
of the contract subsequent to the inspection. Respondent notified 
the broker of the results of the inspection as soon as it learned 
what they were. The broker called complainant, and secured a 
modification of the contract so that respondent could handle the 
goods on consignment. Complainant does not deny this. However, it 
claims that it was misled into doing so because it was never told 
that the pulp temperature of the strawberries was 73°F. at the 
time of the inspection, which is a material fact. It says that it 
would never have agreed to a modification of the contract had it 
been told this. 

Jay Martini, of Martini Inc., the broker, adamantly stated that 
he was careful to convey the pulp temperature of the strawberries 
to complainant. The independent testimony of an ostensibly neu- 
tral third party, which a broker is, must be given great weight. See 
Homestead Tomato Packing Co. v. Mims Produce, Inc., 43 Agric. 
Dec. ____ (1984); Kern Ridge Growers v. T.J. Power & Co., 40 Agric. 
Dec. 425 (1981). Based upon the statement of Mr. Martini, even 
though it was controverted in a sworn affidavit by Mr. Hatanaka, 
we come to the conclusion that complainant was notified of all per- 
tinent aspects of the federal inspection, and even with this knowl- 
edge agreed to a modification of the contract. Under these circum- 
stances it is clear that respondent was entitled to handle the straw- 
berries on consignment. 

Respondent has not submitted the net proceeds from the sale of 
the strawberries to complainant. It claims that after deducting all 
its expenses it owes $61.80. However, it has long been the practice 
of this tribunal not to allow the cost of government inspections 
since such fees are part of the cost of obtaining evidence. Indian 
Trials Produce Shippers, Inc. v. A. Mezvinsky Stores, Inc., 25 Agric. 
Dec. 557 (1966). Therefore, the $66.00 deduction for two federal in- 
spections is disallowed. As a result, respondent owes complainant 
with respect to this transaction $127.80. Its failure to pay complain- 
ant such an amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 
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ORDER 


Within thirty (80) days from the date of this order, respondent 
shall pay to complainant, as reparation, $127.80, with interest 
thereon at the rate of 13% per annum from September 1, 1983, 
until paid. 

Copies of this order shall be served upon the parties. 


Vec-Mrx, Inc. v. ROSENTHAL & Kuetn, Inc. PACA Docket No. 2- 
6609. Decided April 10, 1985. 


Payment for consignment to other than consignee—No award. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $3,203.62 in connection with the con- 
signment of a truckload of cucumbers in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. The amount claimed in the 
formal complaint does not exceed $15,000.00. Therefore, the short- 
ened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to this procedure 
the verified pleadings of the parties are considered a part of the 
evidence in this case, as is the Department’s report of investiga- 
tion. The parties were given the opportunity to file additional evi- 
dence in the form of verified statements. Respondent filed an an- 
swering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Veg-Mix, Inc., is a corporation with an address 
at P.O. Drawer 1345, Belle Glade, Florida. 

2. Respondent, Rosenthal & Klein, Inc., is a corporation with an 
address at 123-125 New York City Terminal Market, Bronx, New 
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York. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

3. On or about July 18, 1983, complainant shipped in interstate 
commerce 839 cartons or crates of cucumbers of various sizes to be 
handled on consignment. B & L Truck Brokers of Immokalee, Flori- 
da transported the cucumbers from Florida to respondent’s place of 
business in New York, where they arrived on or about July 20, 
1983. 

4, Respondent believed it was dealing with Northlake Produce of 
Fairfield, North Carolina with respect to the cucumbers involved in 
this transaction. Respondent sold the cucumbers and provided 
Northlake an account of sales which showed net proceeds of 
$3,201.52. At about the same time respondent also received a truck- 
load of peppers of various sizes on consignment from Northlake 
Produce. They were shipped to it directly from complainant in 
Florida. It sold those peppers and provided an account of sales with 
respect thereto. 

6. By check dated July 28, 1983, respondent paid Northlake 
Produce $6,322.50 as the net proceeds for the cucumbers and the 
peppers. 


TA formal complaint was filed in this proceeding on December 
27, 1988, which was within nine months of the time the cause of 
action herein accrued. 


DISCUSSION 


Both complainant and respondent agree that the cucumbers were 
to be handled on consignment. The only issue in this case is wheth- 
er respondent was dealing with complainant or Northlake Produce 
of Fairfield, North Carolina. As the party claiming that respondent 
was dealing with it, complainant has the burden of proof to show 
that such was the case. See New York Trade Association v. Sidney 
Sandler, 32 Agric. Dec. 702 (1973). Based upon this record, we find 
that complainant has failed to sustain its burden of proof. 

The only document which would sustain complainant’s claim 
that it was dealing with respondent directly is the shipper’s mani- 
fest provided by B & L Truck Brokers of Immokalee, Florida, which 
shows that the shipper of the cucumbers was complainant. Al- 
though complainant attached an invoice to its complaint which it 
claims it sent to respondent, it is likely that the document was pre- 
pared after the account of sales was provided to Northlake by re- 
spondent. We draw this conclusion because contained on the in- 
voice is a total price of $3,203.62, which amount is only $2.10 differ- 
ent from the amount that was shown in respondent’s account of 
sales provided to Northlake Produce. In a consignment transaction, 
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any invoice prepared prior to receipt of the account of sales should 
be devoid of prices. 

In a sworn statement which was not controverted by complain- 
ant respondent stated that at all times it believed it was dealing 
with Northlake Produce. The record is clear that respondent pro- 
vided an account of sales to Northlake Produce, and that it made 
payment with respect to its sale of cucumbers to that business 
entity. A failure to controvert a sworn statement usually results in 
the conclusion that such a statement is true. By its silence com- 
plainant must be assumed to have concurred in the accuracy of re- 
spondent’s assertion that it entered into the transaction through 
Northlake Produce, even if the produce were shipped from com- 
plainant to respondent. 

Additionally, there were corporate interrelationships between 
Northlake Produce and complainant which indicate that complain- 
ant and Northlake Produce were not necessarily operating inde- 
pendently of each other. Mr. Larry Watkins was affiliated with 
both organizations, and was in a position to solicit business on 
behalf of both companies without apprising the buyer or receiver of 
the exact nature of the transaction insofar as Northlake Produce 
and Veg-Mix were concerned. Finally, respondent provided evi- 
dence of an exactly similar transaction involving peppers which oc- 
curred the day after the transaction in issue here. Although Veg- 
Mix shipped the peppers directly to respondent, respondent ren- 
dered an account of sales to Northlake Produce, and made pay- 
ment to it in the same check with which it made payment for the 
cucumbers. This further corroborates respondent’s claim it was 
dealing with Northlake rather than Veg-Mix. 

In view of the above we have no alternative other than to con- 
clude that the complaint in this proceeding must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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P.J. TAGGARES COMPANY v. CHARLES NORTHWEST COMPANY, INC. 
PACA Docket No. 2-6635. Decided April 10, 1985. 


Warranty not breached—Reparations awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Alan C. Aldaheft, Seattle, Washington, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,200.00 in con- 
nection with the sale and shipment to respondent of a container- 
load of onions in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. Respondent also filed a set-off and counterclaim. 
Complainant filed a reply thereto, denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Complainant declined to submit 
any additional evidence. Respondent submitted an answering state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, P.J. Taggares Company, is a corporation whose 
address is 1016 S. Broadway, Othello, Washington. At the time of 
the transaction alleged in the set-off and counterclaim, complain- 
ant was licensed under the Act. 

2. Respondent, Charles Northwest Company, Inc., is a corpora- 
tion whose address is 2003 Kalia Road, 21-G, Honolulu, Hawaii. At 
the time of the transaction involved in the complaint, respondent 
was licensed under the Act. 

3. On August 22, 1983, complainant sold to respondent one con- 
tainerload of U.S. No. 1 onions, consisting of 640 sacks at $5.00 per 
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sack for a total of $3,200.00, delivered to Seattle dock, with a final 
destination of Honolulu, Hawaii, to be transported by ship. The de- 
livery terms from Seattle to Honolulu were f.o.b. 

4. The onions arrived in Honolulu on September 1 or 2, 1983. The 
onions were then unloaded and a portion of the load was sold. On 
September 14, 1983, respondent secured a federal inspection of the 
remaining 550 sacks, which found as follows, in relevant part: 


Where Inspected: Daily Trucking Co. 


Products Inspected: Yellow ONIONS in open mesh sacks 
printed “T WASHINGTON ONIONS 
SHIPPED BY PJ. TAGGARES 
PRODUCE CO. OTHELLO, WA 50 
LBS. NET WT.” Applicant states 550 
sacks. 


Condition Of Load: Stacked on pallets at above location on 
loading floor. 


Temperature of Produce: 79 to 80°F. 


Condition: Range from 30 to 70%, average 49% 
Gray Mold Rot, various stages mostly 
early affecting necks. Remainder of 
onions firm and dry. 


5. Respondent has not paid complainant any part of the contract 
price for the containerload of onions. 

6. A formal complaint was filed on May 29, 1984, which was 
within nine months from when the cause of action herein accrued. 
Respondent filed a set-off for $2,133.33 and counterclaim for 
$2,651.84 on August 7, 1984, in connection with the transaction al- 
leged in the complaint. 


CONCLUSIONS 


Respondent does not deny purchasing, receiving, and accepting 
the container load of onions. Respondent claims, however, that the 
onions were severely affected by rot and were not in marketable 
condition. This is the sole basis for respondent’s set-off and counter- 
claim. 

Having accepted the onions, respondent became liable for the 
contract price, less damages due to complainant’s breach of war- 
ranty. Respondent bears the burden of proving the breach and 
damages by a preponderance of the evidence. Santa Clara Produce, 
Inc. v. Caruso Produce Inc., 41 Agric. Dec. 2279 (1982). Since this 
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was an f.o.b. sale, complainant gave an implied warranty that the 
onions would be in suitable shipping condition, which means that 
the commodity, at the time of billing, is in a condition, which if the 
shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at the 
contract destination (7 CFR 46.43(j)). 

As evidence of the poor condition of the onions, respondent 
points to a September 14, 1983, federal inspection. While the in- 
spection certainly shows that the onions were substantially dam- 
aged, it also indicates that the temperature of the onions ranged 
from 79 to 80°F. In addition, the inspection was not taken until 12 
or 13 days after the onions arrived in Honolulu on September 1 or 
2, 1988, and nine days after respondent claims the onions were 
made available for unloading on September 5, 1983. The long 
period of time between the arrival of the onions and the date they 
were inspected, combined with the fact that the onions were appar- 
ently stored at the warm temperature of 79 to 80°F., clearly indi- 
cate that the September 14, 1983, inspection is not an accurate re- 
flection of the condition of the onions upon arrival at the contract 
destination. See Horvitz Bros. v. David Goldsamt, 20 Agric. Dec. 
391 (1961). Therefore, we conclude that respondent has failed to 
sustain its burden of proving any breach of warranty on the part of 
the complainant. 

Respondent is, therefore, liable for the contract price of $3,200.00. 
There being no breach of warranty by complainant, respondent’s 
set-off and counterclaim are without merit and must be dismissed. 
Respondent’s failure to pay complainant $3,200.00 is a violation of 
Section 2 of the Act, for which reparation should be awarded, with 
interest. 


ORDER 


Within thirty (30) days from the date of this Order, respondent 
shall pay to complainant, as reparation, $3,200.00, with interest 
thereon at the rate of 138% per annum, from October 1, 1983, until 
paid. 

Respondent’s set-off and counterclaim are hereby dismissed. 

Copies of this Order shall be served upon the parties. 
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LEON DEWEESE d/b/a DEWEESE TOMATO FARM v. STEELE TOMATO 
House, Inc. PACA Docket No. 2-6622. Decided April 11, 1985. 


Date of inspection unacceptable—Reparations awarded. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Howard P. Jolles, Esq., Augusta, Georgia, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $6,806.65 in connection with 
one transaction, in interstate commerce, involving tomatoes, a per- 
ishable agricultural commodity. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. Also, a copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying any liability to complainant. 

Since the amount of damages claimed does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Pursuant to this procedure, 
the verified pleadings of the parties are considered a part of the 
evidence in the case as is the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statement. Respondent filed a veri- 
fied answering statement. In addition, respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Leon Deweese, is an individual doing business as 
Deweese Tomato Farm whose mailing address is Route 1, Box 363, 
Steele, Alabama 35987. 

2. Respondent, Steele Tomato House, Inc., is a corporation whose 
mailing address is 1150 Fifth Street, Augusta, Georgia 30901. At all 
material times, respondent was licensed under the Act. 

3. On September 14, 1983, in the course of interstate commerce, 
complainant by oral contract sold to the respondent a truckload of 
tomatoes consisting of 170 25 lb. boxes of 5x6 green tomatoes at 
$7.50 per box ($1,275.00), 763 25 Ib. boxes of 66 green tomatoes at 
$5.50 per box ($4,196.50), 72 25 lb. boxes of 6X7 green tomatoes at 
$4.00 per box ($288.00), and 216 25 lb. boxes of #3 large green to- 
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matoes at $4.00 per box ($864.00), plus 15 cents per carton for palle- 
tizing ($183.15), for a total agreed f.o.b. price of $6,806.65. The sale 
followed an inspection of the tomatoes by Mr. Pete Steele, presi- 
dent of the respondent. Subsequent to the parties’ agreement, the 
tomatoes were loaded on board respondent’s truck and carried on 
that truck from complainant’s location in Alabama to respondent’s 
place of business in Georgia. 

4. On September 22, 1983, at 10:30 a.m., 1,242 cartons of tomatoes 
were inspected while on respondent’s premises.! The inspection 
certificate issued thereafter, E 115651, reflects that the cartons of 
tomatoes were stacked in the respondent’s warehouse, and that the 
temperature of the tomatoes ranged from 61° to 64°F. The certifi- 
cate also reflects the condition of the tomatoes as follows: 


Average 25% green and breakers, 25% turning and pink, 
30% light red to red. Decay ranges 12 to 52%, average 
22% Watery Soft Rot mostly in advanced, some early 
stages. Range 6 to 60%, average 28% damage by Sunken 
Discolored areas occurring over shoulders. 


5. The formal complaint was filed on June 22, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The record reflects that the purchase and sales agreement for 
the subject tomatoes took place after an inspection of the tomatoes 
by the respondent’s president, Mr. Pete Steele. Therefore, it is con- 
cluded that respondent accepted the tomatoes in question prior to 
their shipment. Banana Processors v.Webb Produce, 29 Agric. Dec. 
842 (1970). Since the respondent received and accepted the toma- 
toes, it became liable for the contract price, less damages for any 
breach of contract by complainant. Respondent has the burden of 
proving the breach and damages by a preponderance of the evi- 
dence. Horwath & Co. v. Samuel Simon Petro, 42 Agric. Dec. 163 
(1983). The only evidence which respondent has offered to carry its 
burden of proof is an inspection certificate issued after a Federal 
inspection on a lot of tomatoes which took place on September 22, 
1983, at its warehouse. However, an inspection taken eight days 
after receipt and acceptance of a commodity is not acceptable evi- 
dence of the condition of the commodity at the time of acceptance.? 


1 It is interesting to note that this is 21 cartons more than was sold to respondent 
by complainant on September 14, 1983, eight days earlier. 

2 In any event, the fact that 21 more cartons than complainant sold it were made 
part of the inspection by respondent raises a question as to whether the lot in ques- 
tion was in fact the lot of tomatoes which were inspected. 
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See, e.g., Conn & Scalise Co. v. Frank J. Crivella & Co., 20 Agric. 
Dec. 415 (1961), in which it was held that inspections of a lot of to- 
matoes two days and four days after receipt and acceptance was 
not acceptable evidence of their condition at the time when they 
arrived at the buyer’s location. In view of the above, we hold that 
the respondent has failed to satisfy its burden of proving that com- 
plainant breached the parties’ contract. Since it failed to do so, it 
remains obligated to complainant for the agreed contract price, or 
$6,806.65. Its failure to pay the complainant the agreed contract 
price of $6,806.65 is a violation of Section 2 of the Act for which 
reparation plus interest should be awarded. 


ORDER 


Within thirty days from the date of this order, the respondent 
shall pay to complainant, as reparation, $6,806.65 plus interest 
thereon at the rate of 138% per annum from November 1, 1983, 
until paid. 

Copies of this order shall be served upon the parties. 


MONTEREY AGRICULTURAL Propucts, INc. v. AuGUST BATTAGLIA 
ProcessinG Co., Inc. PACA Docket No. 2-6623. Decided April 
11, 1985. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $69,759.00 in connection with 
the sale of five truckloads of garlic to respondent in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Although the amount claimed as damages exceeds $15,000.00, the 
parties waived oral hearing. Accordingly the shortened procedure 
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provided in Section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the report of investigation 
is considered to be part of the evidence in this proceeding, as are 
the verified complaint and answer. The parties were given an op- 
portunity to submit additional evidence in the form of verified 
statements and to file briefs, but elected not to do so. 


FINDINGS OF FACT 


1. Complainant, Monterey Agricultural Products, Inc., is a corpo- 
ration whose address is P. O. Box K, Soledad, California. 

2. Respondent, August Battaglia Processing Co. Inc., is a corpora- 
tion whose address is 2545 South Ashland Avenue, Chicago, Illinois 
60608. At the times of the transactions involved herein, respondent 
was not licensed under the Act but was operating subject to li- 
cense. 

3. On each of the following dates, August 16, 1983, August 17, 
1983, September 13, 1983, September 27, 1983, and October 17, 
1988, complainant sold to respondent a truckload of garlic. The 
agreed upon prices were as follows: $28,800.00 for the August 16, 
1983, load; $31,353.00 for the August 17, 1983, load; $22,500.00 for 
the September 13, 1983, load; $22,425.00 for the September 27, 1983, 
load; and $21,930.00 for the October 17, 1983, load. The two sales 
that took place in August 1983 were made on a delivered basis. The 
three subsequent sales were made with f.o.b. terms in effect. Lloyd 
Myers, Monterey, California, acted as the broker on all but the 
September 27, 1983 and October 17, 1983, transactions. 

4, Complainant loaded the garlic onto trucks and issued bills of 
lading. Each bill of lading showed the name of the carrier, the 
names and addresses of the respondent as the buyer and complain- 
ant as the seller, the quantity and price of the garlic, and shipping 
instructions. The bills of lading were signed by a representative of 
complainant and by the truckdriver. All five loads of garlic were 
received by respondent. No federal inspections were taken on any 
of the loads after they arrived at respondent’s place of business. 

5. Shortly after shipment, complainant prepared invoices reflect- 
ing the contract terms set forth in Finding of Fact 3. The invoices 
for the September 27, 1983, and October 17, 1983, sales did not con- 
tain the name of the broker under the space designated for such 
purpose. Invoices for the September 13, 1983, September 27, 1983, 
and October 17, 1983, sales were sent to respondent, which received 
them without objection. 

6. In a letter to the Department dated December 5, 1983, re- 
spondent stated that it had checks processed and ready for pay- 
ment on the September 13, 1983, sale in the amount of $17,944.00, 
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the September 27, 1983, sale for $22,425.00, and the October 17, 
1983, sale for $22,930.00. The letter also stated that the loads of 
garlic sold on August 16 and 17, 1983, were diverted in transit by 
the broker to one of the broker’s clients, and that respondent never 
received them. Respondent claimed that Mr. Myers said he would 
replace these two loads. This was the first time respondent gave 
any indication that it did not receive these two loads of garlic. 

7. In February 1984, complainant received respondent’s checks in 
the amount of $17,944.00 for the September 13, 1983, sale, 
$20,625.00 for the September 27, 1983, sale, and $19,680.00 for the 
October 17, 1983, sale. These checks were accepted by complainant 
as partial payment. 

8. An informal complaint was filed on November 10, 1983, which 
was within nine months from when the cause of action herein ac- 
crued. A formal complaint was subsequently filed on June 4, 1984. 


CONCLUSIONS 


Respondent purchased five loads of garlic from complainant. Re- 
spondent argues that it never received two loads, as the broker di- 
verted them to others. Respondent also claims that these two loads 
were bought on a delivered basis. Respondent admits having re- 
ceived the other three loads and contends that it was justified in 
not paying the original contract prices. Respondent asserts that the 
September 13, 1983, load was of poor quality and was thus rejected 
and consigned for complainant’s account. Respondent does not deny 
accepting the September 27, 1988, and October 17, 1983, loads but 
claims that the garlic was not of the proper size, and that the 
broker authorized a change in price on the October 17, 1983, load. 

We will first discuss the three loads admittedly received by re- 
spondent. Regarding respondent’s alleged rejection of the load sold 
on September 13, the record does contain certain telegrams sent by 
respondent to the broker in which respondent alleges poor quality 
and indicates a desire to reject the load, but there is no evidence, 
such a federal inspection, showing that the load did not meet the 
contract specifications. We, therefore, conclude that respondent’s 
rejection was without reasonable cause and respondent is liable for 
the contract price of this load. See Tom Bengard Ranch, Inc. a/t/a 
Kleen Harvest v. Prevor-Mayrsohn International, Inc., 40 Agric. 
Dec. 1781 (1981). 

Respondent does not deny accepting the loads sold on September 
27 and October 17, and, therefore, is liable for the contract price of 
such loads, less damages due to any breach of warranty. Respond- 
ent bears the burden of proving the breach and damages by a pre- 
ponderance of the evidence. Farm Market Service, Inc. v. Albert- 
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son’s Inc., 42 Agric. Dec 429 (1983). Respondent claims that the 
garlic was not of the proper size, but has not submitted any evi- 
dence in support of such claim. Therefore, respondent has failed to 
sustain its burden of proof with respect to the size of the garlic and 
is liable for the contract prices of these two loads. 

Respondent claims that Mr. Myers authorized a change in the 
original contract price for the October 17 load. This claim is not 
supported by any statement from Mr. Myers. In addition, the fact 
that complainant’s invoice for the October 17 load, which was re- 
ceived by respondent without objection, has nothing written under 
the heading “broker”, indicates that Mr. Myers did not even act as 
a broker for this transaction. Respondent has the burden of prov- 
ing its claim of a change in the original contract terms. American 
Banana Co., Inc., v. Marvin Gray, 41 Agric. Dec. 539 (1982). It is 
apparent that respondent has failed to sustain its burden of proof 
regarding this issue as well. 

We will next discuss the two loads which respondent claims it or- 
dered but did not receive. Complainant asserts that these loads 
were shipped on August 16, 1983, and August 17, 1983. Complain- 
ant has the burden of proving the contract terms, its compliance 
therewith, respondent’s breach of contract, and the resulting dam- 
ages. New York Produce Trade Association, Inc. v. Sidney Sandler, 
32 Agric. Dec. 702 (1973). The parties agree on most of the contract 
terms, including Mr. Myers’ role as a broker, as is evident from his 
designation as such on complainant’s invoices. The only contract 
term in dispute is whether the sales were f.o.b., as asserted by com- 
plainant, or delivered, as claimed by respondent. Complainant 
argues that even if the two loads were diverted by Mr. Myers, re- 
spondent should be held liable because the terms were f.o.b. Re- 
spondent asserts that delivered terms were in effect, which would 
relieve it of any liability due to diversion in transit. However, it is 
not necessary to decide whether the agreed upon contract terms 
were f.o.b. or delivered, as we conclude from the evidence that re- 
spondent did in fact receive the two loads of garlic. The record con- 
tains bills of lading issued by complainant for these two loads, 
showing respondent as the receiver (Finding of Fact 4). This is 
strong evidence that the two loads were shipped to respondent. Re- 
spondent has presented no evidence to support its claim that the 
loads were diverted in transit and that it, therefore, did not receive 
them. It is highly unlikely that respondent would not have notified 
complainant if the loads had not arrived at the expected time. 
However, respondent nowhere alleges that complainant was ever so 
notified until months after the garlic should have arrived. In fact, 
the first mention of the loads was in respondent’s December 5, 
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1983, letter to the Department (Finding of Fact 6). We, therefore, 
conclude that respondent received the two loads of garlic and is 
liable for their contract price. 

We have concluded that respondent is liable for the contract 
prices of all five loads of garlic of $28,800.00 for the August 16, 
1983, load, $31,353.00 for the August 17, 1983, load, $22,500.00 for 
the September 13, 1983, load, $23,425.00 for the September 27, 1983, 
load, and $21,930.00 for the October 17, 1983, load. Respondent has 
paid a total of $57,249.00 to complainant. Therefore, $69,759.00 is 
still owing, and respondent’s failure to pay complainant this sum is 
a violation of Section 2 of the Act, for which reparation should be 
awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $69,759.00, with interest thereon 
at the rate of 18% per annum from November 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


AJM Farms, Inc. v. Joe N. Russo, STANLEY Russo d/b/a STANLEY 
& Jor Russo. PACA Docket No. 2-6642. Decided April 11, 1985. 


Consignment—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Daryl Manhart, Phoenix, Arizona, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $40,165.68 in con- 
nection with 11 truckloads of cantaloupes consigned to respondent 
in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 
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Although the amount claimed as damages exceeds $15,000.00, the 
parties waived oral hearing. Therefore, the shortened procedure 
provided in Section 47.20 of the Rules of Practice (7 CFR § 47.20) is 
applicable. Pursuant to such procedure, the report of investigation 
is considered to be part of the evidence, as is the verified com- 
plaint. The answer, since it is not verified, is not considered part of 
the evidence. The parties were given an opportunity to submit ad- 
ditional evidence in the form of verified statements and to file 
briefs. Complainant filed an opening statement. Respondent elected 
not to submit any additional evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, AJM Farms, Inc., is a corporation whose address 
is P.O. Box 5001, Chandler, Arizona. 

2. Respondent, Joe N. Russo, Stanley Russo d/b/a Stanley & Joe 
Russo, is a partnership whose address is 1168 East 37th Street, 
Brooklyn, New York. At the time of the transactions involved 
herein, respondent was licensed under the Act. 

3. In October and November, 1983, complainant consigned to re- 
spondent the following 11 truckloads of cantaloupes, which had 
previously been rejected by Bakersfield Produce, the original re- 
ceiver: 


No. 
Date shipped a Load No. 
tons 
October 20, 1983 1,092 N34758 
October 20, 1983 1,092 N34760 
October 20, 1983 1,092 N34759 
October 20, 1983 1,092 N34763 
October 21, 1983 1,092 N34762 
October 26, 1983 1,092 N34873 
October 26, 1983 1,076 N34872 
October 26, 1983 1,092 N34871 
October 31, 1983 1,092 N37089 
October 31, 1983 1,082 N37092 
November 1, 1983 1,092 N387090 


4. The record does not contain any evidence of condition prob- 
lems regarding any of the 11 truckloads. 

5. Respondent has never submitted an accounting to complainant 
concerning its disposition of the 11 truckloads. 
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6. Complainant paid the freight of $2,600.00 for each of two loads, 
N37089 and N37092. Respondent paid the freight for the remaining 
nine loads. 

7. Respondent has paid a total of $3,214.00 to complainant for the 
11 truckloads of cantaloupes, which complainant has accepted as 
partial payment. 

8. A formal complaint was filed on July 5, 1984, which was 
within nine months from when the causes of action herein accrued. 


CONCLUSIONS 


Respondent’s sole defense to the complaint is set forth in its uns- 
worn answer, in which respondent claims that the cantaloupes sold 
for an average of $1.00 per carton, from which respondent deducted 
$.50 per carton for handling and commission. Respondent also im- 
plies that the cantaloupes were in poor condition as revealed by 
certain inspections. However, respondent never submitted such in- 
spections or any other evidence to indicate that the cantaloupes 
were in anything but good condition. In addition, respondent never 
submitted an accounting to complainant, which is a violation of its 
duties as a commission merchant. 7 CFR § 46.29(a). Respondent also 
has not submitted any sales records to support its unsworn asser- 
tion that the cantaloupes sold for an average of $1.00 per carton. 
Therefore, respondent’s defense to the complaint is completely 
without merit. 

We now turn to the issue of complainant’s damages. Respondent 
is liable for the value of the cantaloupes at the time and place of 
acceptance. In the absence of a proper accounting from respondent, 
we will use the prices shown in the Market News Service Reports 
for Bronx, New York, on the dates on which the cantaloupes were 
delivered to respondent. Oneonta Trading Corporation v. Walter 
Gailey & Sons, Inc., 41 Agric. Dec. 764 (1982). Complainant urges 
that we use the lower of the range of prices shown in the Reports 
for the first weekday at least six days after the shipment date. We 
agree that this would be an accurate reflection of the actual value 
of the cantaloupes. For the three October 20, 1983, shipments, we 
look to the October 26, 1983, Reports, which shows cantaloupes of 
the kind involved herein selling for $7.00 to $8.00 per carton, some 
$6.00, fair quality $3.00 to $5.00. Since there is no evidence that the 
cantaloupes were of fair quality, we will use the $7.00 per carton 
price. For the two loads shipped on October 21, 1983, we will use 
the October 27, 1983, Reports which shows a price of $6.00 to $8.00 
per carton. We will use the $6.00 per carton price. For the three 
loads shipped on October 26, 1983, we will use the November 1, 
1988, Reports which shows prices of $7.00 to $8.00 per carton. We 
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will use the $7.00 per carton figure. For the two October 31, 1983, 
and the November 1, 1983, shipments, we will use the November 7, 
1988, Reports, which shows a price of $5.00 to $6.00 per carton, or- 
dinary condition $3.00 to $4.00. There is no evidence in the record 
that the cantaloupes were in ordinary condition. Therefore, we will 
use the price of $5.00 per carton. The sales prices of the 11 truck- 
loads were thus as follows: $7,644.00 for loads N34758, N34760, and 
N34759; $6,552.00 for loads N34763 and N34762; $7,644.00 for loads 
N34873 and N34871, $8,232.00 for load N34872; $5,460.00 for loads 
N37089 and N37090; and $5,410.00 for load N37092. The total sales 
price for all 11 truckloads was, therefore, $75,866.00. 

Complainant alleges that it paid $2,600.00 in freight for loads 
N37089 and N37092, and contends that respondent must have paid 
$2,600.00 in freight for each of the remaining nine truckloads. Com- 
plainant states that the freight paid by respondent should be de- 
ducted from the gross proceeds. Respondent has not indicated what 
it paid for freight on the nine truckloads. Therefore, we will 
assume that respondent paid freight costs of $2,600.00 for each 
truckload, and will deduct $23,400.00 from the gross proceeds. We 
agree with complainant’s assertion that respondent should be al- 
lowed commission of 12% of the gross proceeds, or $9,106.32. De- 


ducting $23,400.00 in freight and $9,106.32 in commission from the 
gross proceeds of $75,886.00 leaves $43,379.68. Respondent has al- 
ready paid $3,214.00 and is thus liable for additional $40,165.68. Re- 
spondent’s failure to pay this sum to complainant is a violation of 
section 2 of the Act, for which reparation should be awarded with 
interest. 


ORDER 


Within thirty (80) days from the date of this order, respondent 
shall pay to complainant, as reparation, $40,165.68, with interest 
thereon at the rate of 13% per annum from December 1, 1983, 
until paid. 

Copies of this order shall be served upon the parties. 
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J. S. McManus Propuce Co., INc. v. Fort WAYNE PRODUCE Co., 
Inc. PACA Docket No. 2-6682. Decided April 11, 1985. 


Interstate commerce—Loss of business records—Reparation Awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $6,324.70 in con- 
nection with the sale of a partial truckload of mixed vegetables in 
interstate commerce. 

A copy of the Report of Investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an answer 
thereto denying liability to complainant. Since the amount claimed 
as damages in the formal complaint does not exceed $15,000, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Pursuant to this pro- 
cedure complainant filed an opening statement. Respondent did not 
file any further documents. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. S. McManus Produce Co., Inc., is a corporation 
with an address at P.O. Box 568, Weslaco, Texas. 

2. Respondent, Fort Wayne Produce Co., Inc., is a corporation 
with an address at 1104 Barthold Street, Fort Wayne, Indiana. At 
the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On January 9, 1984, complainant sold to respondent a partial 
truckload of mixed vegetables for a total contract price of $6,324.70, 
f.o.b. Freight was prepaid. The mixed vegetables were shipped from 
Texas to Indiana in interstate commerce, where they were received 
and accepted by respondent. 

4. On January 11, 1984, respondent had a serious fire at its place 
of business which destroyed many of its business records. As a 
result respondent was not able to determine whether it had re- 
ceived and accepted the truckload of mixed vegetables in this pro- 
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ceeding. Respondent has not paid complainant any of the contract 
price of $6,324.70. 

5. A formal complaint was filed in this proceeding on August 13, 
1984, which was within nine months of the time the cause of action 
herein accrued. 


CONCLUSION 


This proceeding involves a situation in which respondent did not 
feel that it could pay for the produce received as a result of the 
transaction which occurred on January 9, 1984, because it had no 
records to support complainant’s claim that the produce had been 
sold to, and received and accepted by respondent. The employee of 
respondent who probably dealt with this transaction had terminat- 
ed his employment prior to the bringing of the action, and his view 
could not be elicited. 

The fact that there was a fire on January 11, 1984, which re- 
spondent admits destroyed most of its business records, and the 
fact of the sworn statement of complainant that it sent the produce 
in issue to respondent, leads us to believe based upon a preponder- 
ance of the evidence that the alleged transaction occurred, and 
that respondent did receive and accept the produce. Indeed, re- 
spondent does not deny that it did so. It merely states that it has 
no evidence to cause it to make payment with respect thereto. In 
view of this fact we have no alternative other than to conclude that 
respondent owes complainant $6,324.70 with respect to the transac- 
tion in issue in this proceeding. Its failure to pay complainant such 
amount is a violation of Section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $6,324.70, with interest thereon at 
the rate of 18 percent per annum from February 1, 1984, until 
paid. 

Copies of this order shall be served upon the parties. 
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C. A. MILOsLAVICH, JR. v. Frutas DEL VALLE DE GUADALUPE, S.A., 
Jucos Det VALLE, S.A., and H. J. Hemnz Company. PACA 
Docket No. 2-6438. Decided April 22, 1985. 


Jurisdiction—Modification of contract—Minimum contacts—Fees and expenses— 
Performance—Equitable estopped—Accord and satisfaction. 


Complainant alleged that respondents failed to pay for produce. It was held that in 
personam jurisdiction over two foreign (Mexican) corporations would be determined 
by applying a minimum contacts test. It was held that one corporation was outside 
the jurisdiction of the tribunal, as its only contacts with the United States was 
through the second corporation. The second foreign corporation was found to be 
within the jurisdiction of the proceeding because its dealings in the U.S. were direct, 
and constituted a “continuous and systematic, but limited, part of its general busi- 
ness,” thus maintaining sufficient minimum contacts for in personam jurisdiction to 
be. It was further held that as for a third respondent, no false representation was 
made to complainant necessary for that respondent to be estopped for denying the 
existence of a contract with complainant. With regard to the foreign corporation re- 
spondent, it was found that it entered into a valid settlement of all claims with com- 
plainant and that respondent performed the contract in accordance with that modi- 
fication of the contract. 


Dennis Becker, Presiding Officer. 

Karen Moskowitz, Harrison Hertsberg, Los Angeles, California, for complainant. 
William E. Wallace, IIT, Washington, D. C., for respondents Juyos and Heinz. 
Allan Renicke, San Diego, California, for respondent Frutas. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $95,455.41, jointly and severally 
against the respondents in connection with numerous transactions 
in interstate commerce involving the purchase and sale of fresh 
peaches and apricots during the months of June through Septem- 
ber, 1982. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
the respondents, which filed answers thereto denying any liability 
to complainant. Depositions were taken at which all parties were 
represented, and an oral hearing was held in San Diego, California, 
on July 10, 1984 through July 13, 1984. All parties were represent- 
ed by counsel. Thereafter, all parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, C. A. Miloslavich, Jr., (hereinafter “Milosla- 
vich”), is an individual doing business under that name, with a 
business address at 515 N. Hunter St., Stockton, California. 

2. Frutas Del Valle De Guadalupe, S.A. (hereinafter “Frutas”), is 
a Mexican corporation with an address at P.O. Box 517, Tijuana, 
Mexico. At the time of the transactions involved in this proceeding 
Frutas was operating subject to license under the Act. 

3. Jugos Del Valle, S.A., (hereinafter “Jugos”), is a Mexican cor- 
poration with an address at Autopista, Mexico, Queretaro, Km. 43, 
Tepotzotlan, Estado de Mexico. At the time of the transactions in- 
volved in this proceeding Jugos was not subject to the Act. 

4. Respondent, H. J. Heinz Company, (hereinafter “Heinz”), is a 
corporation with an address at P.O. Box 57, Pittsburgh, Pennsylva- 
nia. At the time of the transactions involved in this proceeding 
Heinz was licensed under the Act. 

5. Complainant had business dealings with Frutas in 1981 in 
which it sold to Frutas various fruits for shipment from California 
to Mexico. In dealing with Frutas complainant dealt with Mr. 
Erasmo Perez, a representative of that respondent. Mr. Perez, oper- 
ating out of the Frutas office in Mexico, would discuss business 
matters with Mr. Miloslavich by telephone, and from time to time 
would come to the United States to deal directly with him. 

6. In the spring of 1982, Mr. Perez, acting as a representative of 
Frutas, entered into negotiations with complainant for the pur- 
chase by Frutas of sizeable amounts of peaches and apricots. Mr. 
Perez dealt with Mr. Miloslavich directly and by telephone. In May 
1982, he went to Stockton, California, where he stayed four or five 
days to buy the fruit. As a result of the negotiations complainant 
and Frutas entered into a contract under which complainant was 
to sell and ship peaches and apricots to Frutas at San Ysidro, Cali- 
fornia, during the months of June through September, 1982. There 
was no specific limitation on the quantities contemplated for ship- 
ment. Complainant was to sell the fruit on a delivered basis. Frutas 
was to pay complainant in dollars. 

7. During parts of the summer of 1982, while the peaches and 
apricots were being shipped to San Ysidro, Mr. Perez was in fre- 
quent telephone contact with complainant from the Frutas plant in 
Guadalupe, Mexico. In addition, on at least two occasions he went 
to San Ysidro, California, to look at the fruit which complainant 
was delivering. 

8. Frutas’ method of operation in San Ysidro, California, was to 
operate through its agent, Julio Ramos. That individual leased a 
vacant lot to utilize as a depot for the receipt of the peaches and 
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apricots, and for their transfer from the trucks that transported 
them from Stockton to trucks from Mexico which would take the 
goods into Mexico. This was necessary because, according to Mexi- 
can law, trucks from the United State could not travel in Mexico. 
It was at the lot in San Ysidro that the peaches and apricots were 
received and accepted by Frutas. Only fruit from complainant was 
accepted at the San Ysidro depot. 

9. Most, if not all, of the peaches and apricots were ultimately 
intended to be resold by Frutas to Jugos in the form of pulp. Prior 
to resale they were generally shipped to Frutas’ place of business 
in Guadalupe, Mexico where they were made into pulp. 

10. Jugos had no direct involvement with complainant. Rather, 
Jugos bought the pulp of the fruit from Frutas. 

11. When the peaches and apricots were delivered to San Ysidro, 
they arrived in large bins. The bins were unloaded from the trucks 
that delivered them, and were placed upon the trucks which took 
them from California into Mexico. On return trips the Mexican 
trucks would bring empty bins to the San Ysidro lot, where they 
were unloaded and stacked. The trucks from Stockton would pick 
up the empty bins and take them back to Stockton for reuse. Even- 
tually, at the end of the shipping season, a large number of bins 
were unaccounted for. Some of these bins were seen in Frutas’ 
place of business in Guadalupe, Mexico, but the number which 
were located there was not ascertained. 

12. Jugos is an affiliate of Heinz. Because of this relationship 
Heinz desired to see to it that Jugos received the pulp it needed to 
process fruit into commercial products. 

13. Frutas paid complainant in a timely fashion approximately 
$193,651.61 prior to the middle of August, 1982. At that time, be- 
cause of difficulties arising out of the devaluation of the Mexican 
peso, the government of Mexico froze international currency ex- 
change transactions. Therefore, Frutas was no longer able to con- 
vert pesos into dollars so as to pay complainant for the fruit which 
it received. This created serious problems because the contract be- 
tween complainant and Frutas called for payment in dollars. 

14. As a result of Frutas’ inability to pay for fruit which com- 
plainant was delivering to it complainant told Frutas that he 
would no longer deliver fruit to it unless he received the money he 
was due. As a result, arrangements were made under which Heinz 
paid to complainant a total of $100,000 on behalf of Frutas so as to 
assure that shipments would continue to be made to Frutas. 
Heinz’s purpose in doing this was to assure that fruit pulp reached 
its affiliate, Jugos. Heinz did not promise complainant that if com- 
plainant would continue to ship fruit to Frutas, Heinz would pay 
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more than the $100,000.00. Heinz treated the $100,000.00 payment 
as a loan to Frutas. Frutas eventually repaid Heinz most, if not all, 
of that amount. 

15. At the end of the summer Frutas still owed complainant 
$237,000.00. Because the currency exchange restrictions continued, 
and complainant desperately needed the money he was owed, he 
went to Mexico on or about October 5, 1982, to negotiate with 
Frutas for payment of the sum which had not been forwarded to 
him. He met primarily with Erasmo Perez, but also with other offi- 
cials of Frutas. He did not meet with any officials of Jugos or 
Heinz. As a result of those negotiations complainant agreed with 
Frutas that he would accept payment in full at 85 pesos to the 
American dollar, which was 15 pesos more than the official Mexi- 
can exchange rate of 70 pesos to the dollar. Frutas paid him the 
remaining $237,000.00 in pesos in three separate payments on Octo- 
ber 5, 1982, October 15, 1982, and November 19, 1982. 

16. Complainant did not convert the pesos to dollars as he re- 
ceived them. Rather, he converted the pesos to dollars over a 
period of time between October and December. During this period 
the unofficial rate of exchange was deteriorating rapidly insofar as 
the peso was concerned. 


17. A formal complaint was filed on February 4, 1983, which was 
within nine months of the time the causes of action accrued. A re- 
vised formal complaint was filed on August 18, 1983. 


DISCUSSION 


The first question which must be resolved is whether this tribu- 
nal has jurisdiction over Frutas and Jugos. Based upon Helicopteros 
Nacionales De Colombia, S.A. v. Elizabeth Hall, et al., 52 Law 
Week 4491, ___. U.S. ___., (1984), it is our conclusion that this tri- 
bunal has jurisdiction over Frutas, but lacks jurisdiction over 
Jugos. Helicopteros Nacionales involved a situation in which the 
courts of Texas had asserted in personam jurisdiction over a Colom- 
bian business. The Texas courts were influenced by the fact that 
the executive officer conferred in Texas with representatives of 
other joint venturers, and that the business purchased helicopters 
in Texas as well as spare parts and accessories, sent prospective 
pilots to Texas for training and to fly aircraft to South America, 
and sent management and maintenance personnel to become famil- 
iar with the aircraft, and for technical consultation purposes. The 
event giving rise to the law suit was the crash of a helicopter in 
Peru. The Supreme Court found that those contacts with the State 
of Texas did not provide a sufficient nexus with that jurisdiction 
for the courts therein to assert jurisdiction over the defendant. It 
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found that there was lacking a continuous and systematic general 
business contact with the state of Texas. In doing so it stated that: 


Due process requirements are satisfied when in personam 
jurisdiction is asserted over a nonresident corporate de- 
fendant that has ‘certain minimum contacts with [the 
forum] such that the maintenance of the suit does not 
offend “traditional notions of fair play and substantial jus- 
tice.’ International Shoe Company v. Washington, 326 U.S. 
310, 316 (1945), quoting Milliken v. Meyer, 311 U.S. 457, 
463 (1940). When a controversy is related to or “arises out 
of’ a defendant’s contact with the forum, the Court has 
said that a “relationship among the defendant, the forum, 
and the litigation” is the essential foundation of in perso- 
nam jurisdiction. Shaffer v. Heitner, 483 U.S. 186, 204 
(1977). [see 52 LW 4492] 


Applying the teachings of Helicopteros Nacionales to the case at 
hand we find in the case of Jugos that the corporation had no con- 
tact whatsoever in 1982 with complainant in the United States. All 
of its contacts were through Frutas, a Mexican corporation. There 
is no showing whatsoever that Jugos even dealt with Frutas in the 
United States. Complainant’s contention that because Jugos was 
the ultimate recipient of the product of the fruit which was 
shipped to Frutas it is subject to the jurisdiction of the PACA 
simply cannot withstand the overwhelming weight of the opinion 
of the Court in Helicopteros Nacionales. Therefore, we have no 
choice other than to conclude that this tribunal lacks jurisdiction 
over Jugos in this proceeding. ! 


1 Complainant also attempted to connect the three respondents by showing that 
there were intercorporate relationships between Jugos and Frutas, and that Jugos is 
an affiliate of Heinz. We are not impressed by this endeavor. The evidence shows 
that Frutas was formed by Francisco Lavat, the president of Jugos, Louis F. Cetto, 
the president and General Manager of Frutas, and Manuel Albarran, a 51 percent 
owner of Jugos and Latin American Area Director of Heinz, which directly and indi- 
rectly owns a large portion of Jugos. At one point Mr. Cetto also owned stock in 
Jugos. However, prior to the time the transactions occurred in 1982, he had disposed 
of his interest. Such connections between corporations are common in the business 
world. These relationships do not provide the necessary proof that there was other 
than arms length dealing between the respondents, with each entity acting in its 
own self-interest, essentially independently of the interests of the other. While com- 
plainant showed that Jugos was somewhat more directly involved with it with re- 
spect to transactions it had with Frutas in 1981, such proof is immaterial insofar as 
1982 is concerned. In plain terms, there was no meaningful showing that Jugos was 
directly involved with complainant in 1982. Rather, the facts show that Jugos was a 
customer of Frutas, and nothing more. Because of our finding that we lack jurisdic- 

Continued 
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With respect to Frutas, however, we draw a different conclusion. 
Although it is a Mexican corporation, Frutas had many connec- 
tions with complainant in the United States with respect to the 
transactions involved in this proceeding. Its agent, Erasmo Perez, 
came to the United States in 1982 for the express purpose of nego- 
tiating a contract with complainant for the delivery of fruit to 
Frutas. Through its agent, Julio Ramos, Frutas established a re- 
ceiving yard in San Ysidro, California, at the border with Mexico. 
Mr. Ramos provided trucks of Mexican origin to cross the border to 
San Ysidro, California, where they picked up the fruit which was 
unloaded from trucks sent by complainant from Stockton, Califor- 
nia. Erasmo Perez constantly called complainant from Mexico to 
arrange for delivery of the fruit. Mr. Perez also went to San Ysidro 
on at least two occasions to inspect the fruit. Under the holding in 
Helicopteros Nacionales it is clear that Frutas had a sufficient 
nexus with the United States to give this tribunal jurisdiction over 
it. Frutas was carrying on in California directly and through its 
agents a “continuous and systematic, but limited, part of its gener- 
al business,” See Perkins v. Benguet Consolidated Mining Co., 342 
USS. 487, 488 (1952). Therefore, complainant’s action against Frutas 
lies in this tribunal. It goes without saying that since Heinz is an 
American corporation, licensed under the PACA, it is also subject 
to the jurisdiction of this tribunal. 

This proceeding involves a series of transactions in which com- 
plainant sold to Frutas 130 carloads of fresh peaches and apricots 
between June 6, 1982, and September 14, 1982. The total value of 
the fruit was $530,655.61.2 Complainant claims that of that amount 
$454,920.20 has been paid to it, leaving a sum of $75,735.41 which 
has not been paid. In addition, it claims that it is due $19,720.00 for 
bins in which the fruit was shipped which were not returned to it 
as required by the contract between itself and Frutas, thereby cre- 
ating a failure to pay in the amount of $95,455.41.5 It seeks to in- 
volve Heinz in this proceeding on the theory that the fruit was pur- 
chased by Frutas, and reduced to pulp for sale to Jugos, an affiliate 


tion over Jugos we need not determine whether Jugos is equitably estopped to deny 
its liability for the fruit. 

2 There is a $5,000.00 differential between what complainant says was the value 
of the fruit and what Frutas claims it was. The difference apparently results from a 
disagreement as to the amount of tare weight to be deducted from the gross weight 
of the fruit. For purposes of this decision we accept the figures of complainant as 
accurate. 


8 Complainant made various claims as to the value of the bins. It stated in its 
complaint that they were worth $19,720.00. Complainant did not seek to amend its 
complaint in this regard. It is bound by that figure. 
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of Heinz, and Heinz paid to complainant $100,000.00 in two sepa- 
rate payments so as to induce complainant to continue shipping 
fruit for the benefit of its affiliate, as well as allegedly promising to 
pay more than the $100,000.00 as a result of which Heinz is equita- 
bly estopped to deny its liability for the fruit. 

Frutas, on the other hand, while acknowledging that it received 
and accepted all of the fruit delivered by complainant, claims that 
there was a modification to the contract as a result of currency ex- 
change problems, which modification resulted in full payment. In 
addition, it claims that it returned all but a few of the bins, and 
that the approximately 100 bins which were not returned are avail- 
able for pickup on the part of complainant whenever it desires to 
do so. Heinz contends that it entered into a special arrangement 
when the currency exchange problems with Mexico arose whereby 
it would loan $100,000.00 to Frutas, and pay the $100,000.00 direct- 
ly to complainant for the benefit of Frutas, but that it agreed to no 
other payments. It also claims that its involvement was limited to 
the $100,000.00, and that it had no further obligations or contact 
with the business transactions or complainant. In any event, it 
claims any further liability it may have incurred was extinguished 
by the payment modification agreement entered between complain- 
ant and Frutas, to which it was not a party. It further claims that 
even if it is construed to be a guarantor, such guarantee is void be- 
cause not reduced to writing as required by the statute of frauds. 

As the proponent of a breach of contract complainant has the 
burden to prove the facts which would give rise to a conclusion 
that Frutas and/or Heinz are liable to it. New York Produce Trade 
Association v. Sandler, 32 Agric. Dec. 702 (1973); R.F. Peed & Co. v. 
F&G Produce Co., 32 Agric. Dec. 285 (1973). Complainant sought to 
do so by his direct testimony, as well as the testimony of Robert 
Jiminez, the owner of TBT Trucking, which took the fruit from 
Stockton to San Ysidro. His theory with respect to Heinz can best 
be dealt with first so as to dispose of the issues there. 

Complainant contends that Heinz had a strong interest in seeing 
that there was no interruption in the flow of fruit in the form of 
pulp to its affiliate, Jugos. Heinz acknowledges that such was the 
case. However, it contends that it entered into limited arrange- 
ments with complainant and Frutas in order to achieve its purpose. 
Complainant testified that in August 1982, when the currency ex- 
change problems arose, he had discussions with Mr. Edward Aiello, 
in 1982 an assistant corporate treasurer of Heinz located in Pitts- 
burgh, Pennsylvania. He says that Mr. Aiello promised him direct- 
ly and through Frutas that payment of first $60,000.00, and suse- 
quently, $40,000.00 would be made to him. Such payments were, 
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indeed, made. Complainant also stated that Mr. Aiello promised 
him as an inducement to him to continue shipping the fruit that 
further payments would be made.* He claims that he would not 
have been willing to continue to ship the fruit had such promise 
not been made. However, complainant did not provide any docu- 
mentation to show that such a promise was, in fact, made. Indeed, 
this claim seems spurious since the $40,000.00 payment was made 
on September 10, 1982, and the last shipment of fruit occurred only 
four days later, on September 14, 1982. Since complainant’s claim 
that Heinz is equitably estopped to deny liability for any unpaid 
amounts is dependent upon our finding it relied to its detriment on 
an alleged promise to pay more than the $100,000.00, our finding 
that there was no such reliance disposes of that issue. Complainant 
has not established that there was a false representation made by 
Heinz with intent to mislead or deceive complainant, which proof is 
necessary for equitable estoppel to be invoked. 

Heinz contended that it was requested by Mr. Manuel Albarran 
of Jugos to provide such payments because complainant had threat- 
ened to cut off further shipments of fruit to Frutas when the cur- 
rency exchange problems arose. Heinz states that it was willing to 
do so in order to assure a continued flow of fruit to Jugos because 
it was in its business interest that Jugos have a ready supply of 
fruit. Because of this Mr. Aiello, or members of his staff, spoke di- 
rectly with Mr. Miloslavich on two or more occasions in August, 
1982, and arrangements were made whereby funds were sent di- 
rectly to Mr. Miloslavich in payment on the Frutas account. 
$60,000.00 was paid on August 18, 1982, and $40,000.00 was paid on 
September 10, 1982. This was done by wire transfer of the funds. 
Heinz insists that it made no further promises with respect to 
other payments to cover the obligations of Frutas to complainant. 
Based on this record we find no evidence that it did so. Heinz pro- 
vided documents which reflected that it had entered the payments 
on its books as a loan. However, it is immaterial how Heinz consid- 
ered the payments for internal purposes since the real question is 
simply whether it made a promise which induced complainant to 
continue shipping the fruit to Jugos. The only evidence which 
might be helpful to complainant is an invoice it provided Heinz 
with respect to the $100,000.00 prior to receiving the second pay- 


4He further claims that Erasmo Perez told him Heinz would make more pay- 
ment, but there is no evidence that Mr. Perez could speak for or bind Heinz in any 
way. 


Investors Syndicate of America, Inc. v. Indian Rocks Beach, 434 
F.2d 871 (5th Cir. 1970). 
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ment. However, the evidence reflects that Heinz asked for some 
kind of document to place in its records to justify the payment, and 
that complainant chose to send an invoice. Such evidence does not 
prove complainant’s point. Complainant has failed to sustain its 
burden of proof in this regard, as a result of which the complaint 
against Heinz must be dismissed. 

There are two issues which must be resolved with respect to 
whether Frutas is liable. First, we must determine whether Frutas 
paid complainant in full for the fruit which it received and accept- 
ed. Second, we must decide whether Frutas is liable for damages 
because it failed to return to complainant bins used in the trans- 
portation of the fruit. Although they arise out of the same 130 
transactions, these two issues are separate and distinct. 

Of the $530,655.61 originally owed for the 130 truckloads of fresh 
peaches and apricots which were shipped by complainant to Frutas 
between June 6, 1982, and September 14, 1982, $293,655.61 was 
paid either by Frutas or by Heinz, leaving $237,000.00 which was 
not paid. Prior to the time the Mexican government restricted the 
currency flow from Mexico to the United States in August 1982, 
Frutas had paid $193,655.61 to complainant. Thereafter, in order to 
keep the peaches and apricots coming into Mexico, Heinz paid an 
additional $100,000.00. Complainant, by his own admission, was 
very eager to get his money, since he needed it to pay off various 


5 Heinz also raised two defenses with respect to the alleged guarantee which need 
not be addressed in view of our determination that complainant failed to sustain its 
burden of proof that Heinz did guarantee payment on behalf of Frutas. They are 
that in order to be enforceable such guarantee must be in writing, and that in any 
event when complainant and Frutas agreed to modify the terms of payment without 
consulting Heinz, Heinz was released from any guarantee it may have made. We 
would have found in favor of Heinz. 


Under the PACA, a guarantee to pay the debt of another which is not in writing 
is enforceable in a reparation proceeding so long as the applicable statute of frauds 
does not make such guarantee void ab initio, but rather renders it unenforceable 
under the applicable state law. Such holding distinguishes between provisions which 
are substantive and procedural. See Rothenberg v. H. Rothstein & Sons, 183 F.2d 524 
(8rd. Cir., 1950). In this case the alleged promise would have been made by Heinz in 
Pennsylvania. The Pennsylvania Statute of Frauds appears to render such promises 
unenforceable, and is, therefore, only procedural. See Rothenberg v. H. Rothstein & 
Sons, supra at 528; Title 33 section 2, Pennsylvania Statutes Annotated. Despite this 
principle, as it is applied under the PACA, we would find for Heinz because com- 
plainant’s agreement with Frutas to accept payment in pesos at the rate of 85 pesos 
for each dollar was a material alteration of the original contract, without the con- 
sent of Heinz, thereby relieving Heinz from any obligation it may have had as a 
guarantor. See V.I.P. Agency of Northern California, Inc. v. Duffy Electronics, Inc., 
92 Cal. App. 3d 849 (Cal. App. 1979); Meyer v. Industrial Valley Bank and Trust Co., 
428 Pa. 577 (1928); Mellon Bank N.A. v. Aetna Business Credit, Inc., 468 F. Supp. 
656, 666 (W.D. Pa. 1979). 
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fruit growers. Frutas made it clear to him that while it wanted to 
do so, it could not pay him because the Mexican government would 
not allow money to leave Mexico during that period. Therefore, Mr. 
Miloslavich went to Guadalupe, Mexico, on or about October 5, 
1982, to meet with the various officials of Frutas. He first met with 
Mr. Erasmo Perez, who told him that Frutas was doing everything 
it could to pay him. Eventually, Mr. Luis F. Cetto-Cetto, the presi- 
dent and General Manager of Frutas, agreed to make payment in 
pesos. There were extant at that time two exchange rates; i.e., the 
official exchange rate of 70 pesos to the dollar, and the unofficial 
rate which provided for the payment of more pesos per dollar, 
thereby indicating that the peso was worth less than the official ex- 
change rate indicated. Negotiations went on over a period of time 
and eventually Mr. Miloslavich accepted Frutas’ offer to settle the 
remainder of the account at 85 pesos to the dollar. Payment was 
made at three different times. On October 5, 1982, complainant re- 
ceived 6,800,000 pesos which converts to $80,000 at the agreed upon 
rate of conversion of 85 to 1. He received another $80,000 on Octo- 
ber 15, 1982, and 6,545,000 pesos or $77,000 on November 19, 1982, 
for a total of $237,000. The purpose of the payments was reflected 
by the provision of documents in the form of extensions to the 
checks which stated that $80,000.00 and $77,000.00, respectively, 
were paid at the rate of exchange of 85 pesos to the dollar with re- 
spect to the first and third payments, and which made no state- 
ment in the other instance.* The third check also made reference 
to a “loan”, but such vague reference is incomprehensible in terms 
of the transactions involved. During the period in which the three 
payments were made the unofficial exchange rate ranged between 
90 and 123 pesos to the dollar. 

It is unclear whether the Mexican government prohibited taking 
pesos out of Mexico into the United States in the late summer and 
fall of 1982, or only dollars. In any event, Mr. Miloslavich found a 
way to take out pesos. He could have converted the pesos at the 
daily prevailing unofficial exchange rate once he had done so. How- 
ever, he did not immediately convert the pesos into dollars upon 
taking them into the United States. Rather, he converted a few at 
a time into December 1982, apparently in the hope that the ex- 


6 Complainant claimed that when he received the first check he protested to 
Erasmo Perez that the 85 to 1 exchange rate was not what he had agreed to. We do 
not find his testimony in this regard to be credible. In any event, having received 
the check with the notation that payment was at a rate of exchange of 85 pesos to 
the dollar, if complainant truly believed that was not the agreement he should not 
have cashed the check. In doing so, he effectively ratified the statement on the ex- 
tension. 





1014 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 44 Number 2 


change rate would become more favorable. Effectively, he speculat- 
ed on currency exchange rates. The unofficial exchange rate did 
not become more favorable. Rather, it became less so, with the un- 
official exchange rate dropping to approximately 126 pesos to the 
dollar as of November 24, 1982. As a result of accepting payment in 
pesos as the rate of 85 pesos to the dollar, Mr. Miloslavich lost 
$75,735.41, partly as a result of accepting pesos at less than the of- 
ficial rate and partly as a result of his failure to convert the pesos 
promptly into dollars upon taking them into the United States. 
The end result was that he received in payment for all the fruit 
which he delivered $75,735.41 less than was called for by the con- 
* tract prices as reflected by the various invoices. 

Since the contractual arrangements called for payment in dollars 
rather than for payment in pesos, complainant claimed that Frutas 
had breached its contract when it paid him in pesos at the end of 
the 1982 season. He claimed that the payment was merely an ad- 
vance payment pending resolution of the currency exchange prob- 
lems, and that Frutas had agreed to pay him the rest later. We 
cannot agree with Mr. Miloslavich’s contentions in this regard. He 
has the burden to show that the money paid was merely an ad- 
vance on the total amount due. There is nothing in this record by 
which he has sustained that burden of proof. On October 5, 1982, 
and October 15, 1982, Mr. Miloslavich received $80,000.00 at the 
rate of exchange of 85 pesos per dollar, and on November 19, 1982, 
received $77,000.00, as reflected by the extensions attached to the 
checks. He did not protest the statements at that time in writing, 
but rather cashed the checks at the Banamex Bank in Tijuana, 
Mexico. This leads us to conclude that Mr. Miloslavich acted with 
his eyes open, and fully understood the consequences of accepting 
the three checks as full payment for the $237,000.00 which Frutas 
had not paid him when the shipments ended. That he chose to com- 
pound his loss by speculating on the exchange markets is purely 
his concern. Mr. Miloslavich’s claims in this regard are particular- 
ly suspect since he did not immediately convert the pesos into dol- 
lars. Had there truly been such an agreement, it would almost un- 
doubtedly have been in writing, and placed restrictions on com- 
plainant’s conversion of the pesos into dollars so as to assure 
Frutas there would be controls over its potential losses. Frutas has 
shown itself in this proceeding to carry on such prudent business 
practices. 

Neither are we impressed by complainant’s proffer of evidence 
with respect to the claimed entitlement to $19,720.00 because about 
980 bins in which the fruit was transported were not returned to 
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him.” As the proponent of a breach of contract complainant has 
the burden to show that these bins were not returned, and what 
their value was. He has done neither. The evidence is murky as re- 
gards what happened to the bins after the shipping period. Mr. Mi- 
loslavich claims that approximately 980 bins were never returned 
from Mexico. Respondent claims that some of the bins in which the 
fruit was shipped were purchased jointly by itself and complainant, 
and that it has kept the number to which it is entitled as its share. 
Respondent acknowledges that about 100 bins which belong to com- 
plainant remain in Mexico, and stated that Mr. Miloslavich can 
pick them up whenever he wishes to. It states that it does not 
know what happened to the rest of the bins. Mr. Miloslavich 
simply has not proffered any evidence other than vague statements 
as to the fact that he did not get the bins back which could lead us 
to conclude that Frutas is at fault. Since Frutas acknowledges 
that it has approximately 100 bins which belong to Mr. Milosla- 
vich, and has offered to iet him pick them up, we find that it is 
indeed complainant’s duty to arrange to have the bins returned. In 
any event, Mr. Miloslavich has not proved that the bins were 
worth $20.00 each at the time the shipping period ended. His mere 
statement that that is what he imputed the value to be is not suffi- 
cient. Questions as to their condition at that time would have to be 
resolved. Frutas contends that many of the bins were not in good 
shape. 

In view of the above we have no alternative other than to find 
that Frutas has not violated the Act by failing to pay complainant 
the contract price or by failing to return the bins. Therefore, the 
complaint must be dismissed in its entirety. 

As the prevailing parties respondents are entitled to reasonable 
attorney’s fees and expenses. They submitted timely requests for 
reimbursement, and complainant did not file any objections to 
their claims. The issues in the case were complex, and the hearing 
lasted for a period of four days. It is obvious that counsel for the 
respondents expended considerable time and effort in preparation 
for the hearing and appearance at it. The claims for fees and ex- 
penses are high relative to the amount of money in issue, but re- 


7 Heinz claimed the value of the bins cannot be considered because they are not a 
perishable agricultural commodity. However, the Secretary has often awarded dam- 
ages for the provision of goods and services which are integral to the perfomance of 
the contract. Joseph Kowinsky v. Gardner Bros., 23 Agric. Dec. 717, 720 (1964). 

8 Complainant apparently also has inventory records pertaining to bins in his 
possession. His failure to provide these documents leads us to believe they were un- 
favorable to his claim. In any event, they would provide the best evidence of how 
many bins complainant actually has. 
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flect the thoroughness with which respondents prepared their re- 
spective cases. 

Frutas claimed $17,650.67 as its fees and expenses. This included 
125 hours in preparation and appearance at depositions, and prepa- 
ration and appearance at the hearing at the rate of $125.00 per 
hour, for total attorney’s fees of $15,725.00, plus $1,495.25 as steno- 
graphic expenses for the depositions taken of two witnesses, and 
$350.00 as Frutas’s share of the expenses of hiring an interpreter 
for three of the four days during which the hearing was held. We 
find that these fees and expenses on the part of Frutas are reasona- 
ble, and were necessary for the proper handling of the case. There- 
fore, Frutas should be awarded $17,650.67 for fees and expenses re- 
lated to the hearing. 

The respondents, Jugos and Heinz, submitted a joint claim for 
fees and expenses, having been represented by the same law firm. 
With respect to attorney’s fees they originally claimed at the rate 
of $50.00 for a paralegal, $115.00 an hour for their primary council, 
and $185.00 an hour for senior attorney advice. Subsequently, on 
November 13, 1984, these two respondents amended their claim for 
fees of expenses to reflect that the actual hourly rate at the time 
this case was pending was $180.00 per hour for a senior attorney, 
$105.00 for the attorney who handled the case, and $40.00 per hour 
for a paralegal. The figures originally requested in their fees and 
expenses have been adjusted to reflect this reduction in amount. In 
addition, after a thorough review of these respondents’ claim for 
fees and expenses it has been determined that 5.4 hours of attorney 
time for the actual hearing should be disallowed. This tribunal ac- 
cepts as accurate the claim by counsel for Frutas that 31.6 hours is 
the actual time of the hearing. There has also been disallowed from 
the total claim for fees and expenses $210.00 for airfare for Mr. 
Aiello, for his travel from Pittsburgh, Pennsylvania, to San Diego, 
California. Mr. Aiello traveled first class. It is the policy to award 
air travel fees only on the basis of coach class fares. While the 
actual fare is not known, a reduction of $210.00 appears reasonable 
in view of more recent air fares for coach class of $860.00 from 
Pittsburgh to San Diego and return. Therefore, we have awarded 
$1,620.00 for nine hours of legal services for the Senior Attorney on 
the case, $17,440.50 for 166.1 hours of service at $105.00 an hour for 
the primary counsel on the case, and $980.00 for 24.5 hours of serv- 
ices at $40.00 per hour for a paralegal, for fees of $20,040.50. In ad- 
dition, we have awarded $6,200.00 in expenses, which were proper- 
ly vouchered by counsel for these respondents. As regards Mr. Aiel- 
lo’s expenses we have allowed $1,004.41 for air fare plus his cost of 
staying in San Diego, California, during the hearing. The total 
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amount of fees and expenses to be awarded as properly related to 
the hearing is $27,244.91. 


ORDER 


The complaint is dismissed. 

Within thirty (80) days from the date of this order complainant 
shall pay fees and expenses to the respondent, Frutas, as repara- 
tion, in the amount of $17,650.67, with interest thereon at the rate 
of 138% per annum from the date of this Order until paid. 

Within thirty (30) days from the date of this Order complainant 
shall pay fees and expenses to the respondents, Heinz and Jugos, 
jointly, as reparation, in the amount of $27,244.91, with interest 
thereon at the rate of 13% per annum from the date of this Order 
until paid. 

Copies of this Order shall be served upon the parties. 


Lemmons’ Farms, INC. v. WILLIAM R. WILLIAMSON d/b/a WILLIAM- 
son Farms. PACA Docket No. 2-6524. Decided April 22, 1985. 


Broker—Confirmation of sale—Partial payment—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Stephen P. McCarron, Silver Spring, Maryland, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $8,417.50, in con- 
nection with a load of peaches in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were also 
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given an opportunity to submit additional evidence in the form of 
verified statements and to file briefs. Complainant elected not to do 
so. Respondent filed an answering statement and a brief. 


FINDINGS OF FACT 


1. Complainant, Lemmons’ Farms, Inc., is a corporation whose 
address is P.O. Box 584, Gaffney, South Carolina. 

2. Respondent, William R. Williamson, is an individual doing 
business as Williamson Farms, whose address is P.O. Box 3508, 
Wilson, North Carolina. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On July 12, 1983, respondent proposed to complainant that he 
be permitted to broker complainant’s U.S. No. 1 Extra Grade 
peaches to certain customers in Boston, Massachusetts, who would 
be willing to pay considerably more than the market price. At first, 
complainant did not agree, but attempted to negotiate a sale 
through another broker, C.H. Robinson Company, Everett, Massa- 
chusetts. However, C.H. Robinson Company insisted that respond- 
ent be included in the transaction. Therefore, on July 12, 1983, 
complainant agreed to permit respondent to broker the load. Re- 
spondent was to arrange for transportation. It was intended that 
respondent would receive a commission of $.25 per carton. C.H. 
Robinson Company would also receive a brokerage fee. At the time 
of this agreement, the identity of the buyer was unknown, and no 
firm price was established. Respondent never issued a confirmation 
of sale. 

4, On July 13, 1988, complainant had 840 cartons of U.S. No. 1 
Extra Grade peaches federally inspected, which resulted in a find- 
ing that the peaches made grade. They were then loaded on a truck 
operated by Gee Jay Trucking Company, Chesnee, South Carolina, 
which charged $1.60 per carton, or $1,344.00, for freight. The load 
consisted of 19 cartons of 1% inch peaches, 182 cartons of 2 inch 
peaches, 561 cartons of 2% inch peaches, and 68 cartons of 2% inch 
peaches. 

5. On July 16, 1983, respondent called complainant and said that 
the peaches did not bring as much as expected on the Boston 
market. 

6. On July 23, 1983, respondent called complainant and stated 
that the 1% inch peaches had brought $1.10 per carton, the 2 inch 
peaches $6.10 per carton, the 2% inch peaches $10.10 per carton, 
and the 2% inch peaches $12.10 per. carton. Complainant then 
called C.H. Robinson Company, complaining that C.H. Robinson 
Company should have notified either complainant or respondent 
before selling at such a cheap price. 
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7. Respondent received a check from Arthur G. Silk, Inc., the 
firm which eventually bought the peaches, in the amount of 
$7,610.00. From this sum, respondent deducted $126.00 for broker- 
age to C.H. Robinson Company at $.15 per carton, $1,837.50 for 
freight, and $210.00 for its own brokerage at $.25 per carton, for a 
net return of $5,436.50. Respondent forwarded this to complainant, 
which accepted it as partial payment. 

8. A formal complaint was filed on January 13, 1984, which was. 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


It is agreed that on July 13, 1983, complainant employed re- 
spondent as its broker to sell a load of U.S. No. 1 Extra Grade 
peaches in the Boston, Massachusetts market. Respondent was to 
arrange for transportation and would receive $.25 per carton as its 
brokerage. It was understood at the time that C.H. Robinson Com- 
pany, Everett, Massachusetts, was also involved as a broker. The 
parties agree that the indentity of the buyer and the final selling 
prices were not known at this time. However, complainant claims 
that respondent also guaranteed that complainant would receive 
not less that $2.00 per carton under the f.o.b. market price. Com- 
plainant contends that respondent is liable for the difference be- 
tween what was returned and the guaranteed minimum which the 
peaches should have brought. Complainant also disputes respond- 
ent’s deduction for freight. Respondent denies liability. 

The first issue is whether respondent guaranteed to complainant 
that the peaches would bring not less than $2.00 per carton under 
the f.o.b. market price. Respondent, in his sworn answer, denies 
having made such a guarantee. There is absolutely no documentary 
evidence in the record supporting complainant’s position. Com- 
plainant, as the moving party herein, has the burden of proving 
the contract terms, respondent’s breach thereof, and the resulting 
damages, by a preponderence of the evidence. New York Produce 
Trade Association, Inc. v. Sidney Sandler, 32 Agric. Dec. 702 (1973). 
It is our conclusion that complainant has failed to sustain its 
burden of proof regarding the existence of the alleged guarantee. 

There is no dispute that respondent acted as a broker in this 
transaction. Respondent’s broker’s duties are set forth in section 
46.28 of the Department’s regulations (7 CFR 46.28). In accordance 
with these regulations, respondent was required to issue a confir- 
mation of sale reflecting the terms of the contract, but failed to do 
so in this case. However, we cannot conclude that this breach of 
duty caused complainant to receive less than expected from the 
sale of its peaches, as the record does not indicate that, at the time 
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of contracting, the parties intended that the peaches bring any par- 
ticular price. 

There is merit to complainant’s claim that respondent deducted 
an excessive amount for freight. Complainant has submitted the af- 
fidavit of a trucker, Gee Jay Trucking Company, Chesnee, South 
Carolina, which states that the peaches were shipped at the rate of 
$1.60 per carton, which resulted in a freight charge of $1,344.00 
(Finding of Fact 4). This is direct evidence of the actual freight 
charge and prevails over respondent’s claim that its $1,837.50 de- 
duction was in conformance with the price generally charged by 
the industry. Respondent’s failure to pay the difference between 
these two sums, or $493.50, is a violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $493.50, with interest thereon at the 
rate of 13% per annum from August 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


FreEsH Pix Tomato Co., INc. v. Orprt ToMATO ComPANny, INc. PACA 
Docket No. 2-6599. Decided April 22, 1985. 


Interstate commerce—Dumping—Shipping condition defects—Breach of warran- 
ty—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $7,732.85 in con- 
nection with the sale and shipment to respondent of a truckload of 
green tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 
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Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered part of the evidence, as are 
the verified complaint and answer. The parties were also given an 
opportunity to submit additional evidence in the form of verified 
statements and to file briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Fresh Pik Tomato Co., Inc., is a corporation 
whose address is P.O. Box 158, Immokalee, Florida. 

2. Respondent, Orbit Tomato Company, Inc., is a corporation 
whose address is 712 Harrell Street, Memphis, Tennessee. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

3. On January 9, 1984, complainant sold to respondent a truck- 
load of green tomatoes totalling 1,500 boxes, consisting of 276 boxes 
of 6x7 tomatoes at $5.00 per box, 504 boxes of 66 tomatoes at 
$7.00 per box, and 720 boxes of 5x6 tomatoes at $8.00 per box, for 
a total contract price of $10,668.00, f.o.b. R.P.M. Truck Brokers, 
Inc., Fort Myers, Florida, acted as the broker. 


4, The tomatoes were shipped in interstate commerce to respond- 
ent and arrived on the morning of January 11, 1984, where they 
were unloaded and put into respondent’s ripening room. 

5. On January 16, 1984, at 7:30 a.m., respondent had the toma- 
toes federally inspected. The inspection found as follows, in rele- 
vant part: 


Temperature of Product: In various containers in applicant’s 
warehouse refrigerated room 62-68°F. 


Condition: Average approximately 5% green to 
breakers, 70% turning to pink, 10% 
light red. Decay 3 to 30%, average 
14%, generally Rhizopus Rot and Al- 
ternaria Rot noted. Very serious 
damage by sunken discolored areas 
over various portions of tomatoes 
from 6 to 42%, average 14%. 


6. On January 31, 1984, respondent sent complainant a check for 
$2,935.15. Accompanying the check was a statement indicating that 
numerous boxes of tomatoes were lost in repacking or had to be 
dumped, for a net remittance of $2,935.15. Complainant accepted 
the check as partial payment. 
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7. A formal complaint was filed on May 3, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits accepting the tomatoes but claims that while 
they were in its ripening room, they developed a severe condition 
problem. Respondent is, in effect, alleging that there was a breach 
of the suitable shipping condition warranty given by complainant 
in this f.o.b. sale. Such warranty is defined in 7 CFR 46.43(j) as 
meaning that the seller warrants that the commodity, at the time 
of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination. It is re- 
spondent’s burden to prove the breach and damages by a prepon- 
derance of the evidence. Santa Clara Produce, Inc. v. Caruso 
Produce Inc., 41 Agric. Dec. 2279 (1982). 

The only evidence submitted by respondent in support of its 
claim is a January 16, 1984, federal inspection, which reveals sub- 
stantial condition defects. However, the inspection was not taken 
until five days after arrival of the tomatoes on January 11, 1984. 
This is too long a period of time after the tomatoes arrived at re- 
spondent’s warehouse to indicate a breach of the warranty of suita- 
ble shipping condition. See Conn & Scalise Co., Inc. v. Frank J. Cri- 
vella & Co., Inc., 20 Agric. Dec. 415 (1961). 

Having failed to prove any breach of warranty, respondent is 
liable for the contract price of these tomatoes, or $10,668.00, less 
the $2,939.15 already paid, leaving $7,732.85. Respondent’s failure 
to pay this sum to complainant is a violation of section 2 of the 
Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $7,732.85, with interest thereon at 
the rate of 13 percent per annum from February 1, 1984, until 
paid. 

Copies of this order shall be served upon the parties. 
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NasH-DECAMP COMPANY v. FLoyp J. Beyer. PACA Docket No. 2- 
6667. Decided April 22, 1985. 


Agent limited authority—-Broker—Effect of confirmation of sale—Reparation 
awarded. 

Complainant alleged that respondent breached a contract regarding potatoes. It was 
held that the fact complainant invoiced a broker does not create a principle rela- 
tionship between the two. It was further held that a broker has no implied author- 
ity to grant allowances to the purchaser without the seller’s consent. Reparation 
was awarded to the complainant because respondent did not object to amounts set 
forth on confirmation of sale in a timely fashion. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 


tion award against respondent in the amount of $23,095.00, which 
has since been amended to $700.00, in connection with the sale and 
shipment of potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Although the amount originally claimed as damages exceeds 
$15,000.00, the parties waived oral hearing. Therefore, the short- 
ened procedure provided in section 47.20 of the Rules of Practice (7 
CFR § 47.20) is applicable. Pursuant to such procedure the report of 
investigation is considered to be part of the evidence, as are the 
verified complaint and answer. The parties were given an opportu- 
nity to submit additional evidence in the form of verified state- 
ments and to file briefs. Respondent filed an answering statement. 
Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Nash-DeCamp Company, is a corporation whose 
address is P.O. Box 3127, Visalia, California. 

2. Respondent, Floyd J. Beyer, is an individual whose address is 
233 South Knight Road, Munger, Michigan. At the time of the 
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transaction involved herein, respondent was licensed under the 
Act. 

3. On approximately May 7, 1984, S. B. Davis Company, Grand 
Rapids, Michigan, acting as a broker on behalf of complainant, the 
agent of Kundert Bros., Edison, California, negotiated the sale of a 
truckload of potatoes from complainant to respondent. The truck- 
load consisted of 700 sacks of size A white potatoes at $10.00 per 
sack, and 300 sacks of size B white potatoes at $5.00 per sack, plus 
$22.50 for a temperature recorder, for a total contract price of 
$8,522.50, f.o.b. The potatoes were shipped to respondent on May 9, 
1984. 

4. The broker prepared a confirmation of sale on May 7, 1984, re- 
flecting the contract terms set forth in Finding of Fact 3, and sent 
it to both parties. Respondent never objected to the confirmation of 
sale. 

5. On approximately May 12, 1984, respondent contacted the 
broker and stated that a price adjustment was necessary due to 
market decline. Complainant eventually agreed to a $1.00 per sack 
reduction in the size A potatoes, lowering the contract price to 
$7,822.50. The broker informed respondent that a $2.00 per sack re- 
duction was authorized. 

6. Respondent has paid complainant $7,122.50 for the potatoes, 
leaving $700.00 allegedly due and owing. 

7. After receiving respondent’s payment for the potatoes, the 
broker sent an invoice to respondent for $700.00. On the invoice it 
was indicated that a copy was being sent to Kundert Bros. in care 
of Nash-DeCamp Company, Visalia, California. Respondent did not 
object upon receipt of this invoice. 

8. A formal complaint was filed on August 31, 1984, which was 
within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


Respondent denies having entered into any contract with com- 
plainant, contending that it bought the potatoes at issue from S. B. 
Davis Company. Respondent claims that on May 12, 1984, it agreed 
with S. B. Davis Company for a reduction in price of the 700 sacks 
of size A potatoes in the amount of $2.00 per sack. This is $1.00 per 
sack more than what complainant claims to have authorized. 

The first issue to be decided is whether respondent purchased the 
potatoes from complainant or S. B. Davis Company. Complainant 
claims that S. B. Davis Company was acting as a broker, although 
it had agreed to be invoiced by complainant and invoice the buyer. 
This invoicing arrangement did not change the relationship of com- 
plainant and S. B. Davis Company to that of a seller and buyer, 
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however. Baltimore Tomato Co., Inc. v. McCaffrey Bros. Co., Inc., 20 
Agric. Dec. 630 (1961). S. B. Davis Company, in its informal com- 
plaint filed on behalf of complainant, asserts that complainant was 
the seller. The record contains a confirmation of sale issued on 
May 9, 1984, which shows that respondent was the buyer and Kun- 
dert Bros., Edison, California, was the shipper. Complainant re- 
ceived a copy of this confirmation of sale, as is clear from the fact 
that it is included as an exhibit to the complaint. Respondent does 
not deny also having received a copy and we, therefore, assume 
that it did so. Respondent’s failure to raise any objection to the 
confirmation of sale is evidence of the truth of the contract tems 
set forth therein. Casey Woodwyk, Inc. v. Albanese Farms, 31 Agric. 
Dec. 311 (1972). In its answer, respondent admits having received 
an invoice from S. B. Davis Company for $700.00 sometime in June. 
The record contains a copy of a June 15, 1984, invoice from S. B. 
Davis Company to respondent stating that respondent is indebted 
for $700.00 due to its unauthorized deduction made on the purchase 
of the potatoes at issue. The invoice notes thereon that a copy was 
sent to Kundert Bros., in care of the complainant (See Finding of 
Fact 7). Respondent did not object upon receipt of this invoice. 
After examining all the evidence, we conclude that respondent was 
the buyer, S. B. Davis Company was the broker, and complainant, 
representing Kundert Bros., was the seller. 

We agree with respondent’s claim in its sworn answer that the 
broker gave a $2.00 per sack allowance on the size A potatoes. 
Complainant contends that it informed the broker that only a $1.00 
per sack allowance should be given. However, no sworn statement 
was made by the broker with respect to this issue. Therefore, we 
conclude that the weight of evidence clearly supports respondent’s 
claim that the broker authorized an allowance of $2.00 per sack. 

The next issue is whether complainant is bound by the broker’s 
adjustment. The law pertaining to this issue is set forth in Mendel- 
son-Zeller Co., Inc. v.. Farmers Produce Corporation and/or Lou 
Loden Produce Distributor, 28 Agric. Dec. 944 (1969). It was there 
stated that when one deals with an agent, he assumes all risk of 
lack of authority in the agent. It was also pointed out that a 
broker, acting as such, ordinarily has no implied authority to make 
an allowance to the buyer without the seller’s consent. Therefore, 
in this case, the only allowance authorized by complainant was 
$1.00 per sack, and the broker’s authorization of an additional 
$1.00 per sack had no effect on respondent’s liability to complain- 
ant. 

Respondent’s failure to pay complainant the difference between 
the adjusted contract price of $7,822.50 and the amount remitted of 
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$7,122.50, or $700.00, is a violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent 
shall pay to complainant, as reparation, $700.00, with interest 
thereon at the rate of 138% per annum from June 1, 1984, until 
paid. 

Copies of this order shall be served upon the parties. 


Tom LANGE ComMPANy, INC. v. EMERSON H. ELuiot d/b/a EMERSON 
Extuiot Propuce. PACA Docket No. 2-6759. Decided April 22, 
1985. 


Indebtedness admitted—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Jucicial Officer. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $14,151.50 in con- 
nection with a shipment of lettuce in interstate commerce. A copy 
of the formal complaint was served upon respondent, which filed 
an answer thereto, admitting liability in the amount claimed in the 
complaint, but contending that it is indebted to Tom Lange Compa- 
ny, Inc., Atlanta, Georgia, and not Tom Lange Company, Inc., 
Springfield, Illinois, as set forth in the complaint. However, judicial 
notice is hereby taken of the Department’s license records, which 
show complainant with both the addresses in Atlanta and Spring- 
field. Therefore, it is apparent that respondent has admitted the 
material allegations of the complaint, including the indebtedness to 
complainant. Accordingly, the issuance of an order without further 
procedure is appropriate, pursuant to section 47.8(d) of the Rules of 
Practice (7 CFR 47.8(d)). 

Complainant, Tom Lange Company, Inc., is a corporation whose 
address is P.O. Box 4701, Springfield, Illinois 62708. Respondent, 
Emerson Elliot d/b/a Emerson Elliot Produce, is an individual 
whose address is P.O. Box 745, Casselberry, Florida. At the time of 
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the transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $14,151.50. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as _ reparation, 
$14,151.50, with interest thereon at the rate of 13 percent per 
annum from November 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


K. W. CHRISTENSEN & SON v. ComMmopiTy MARKETING Co. PACA 
Docket No. 2-6263. Decided April 26, 1985. 


Liquidated damages—Dismissed. 
George S. Whitten, Presiding Officer. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $1,493.23 in connection with the sale 
of a truckload of potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and accordingly the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR § 47.20) is ap- 
plicable. Pursuant to this procedure the verified proceedings of the 
parties are considered a part of the evidence in the case, as is the 
Department’s report of investigation. The parties were given the 
opportunity to file additional evidence in the form of verified state- 
ments. Complainant filed an opening statement, respondent filed 
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an answering statement, and complainant filed a statement in 
reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Kenneth W. Chris- 
tensen and Wesley K. Christensen, doing business as K. W. Chris- 
tensen & Son, whose address is P.O. Box 62, Barnesville, Minneso- 
ta. 
2. Respondent, Commodity Marketing Company, is a corporation 
whose address is 5200 Wilson Road, Suite 107-7, Edina, Minnesota. 
At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about February 3, 1982, complainant sold to respondent, 
by a contract in writing, 3,000 hundredweight of bulk Blue Tag 
Noreship Potatoes at $3.60 per hundredweight for pickup by re- 
spondent’s customer between March 15, 1982 and March 31, 1982. 
In the blank space following “shipping date” the contract provided: 
“March 15-30, 1982. In April plus .25 each week if weather & con- 
ditions fit.” In addition the contract stated “Routing: Semi”. 

4. On April 12, 18, and 14, respondent’s customer picked up a 
total of 2,986.45 hundredweight of bulk Noreship Potatoes in a 
farm truck, and transported them to its place of business in Minne- 
sota. Respondent has paid complainant the full contract price of 
$3.60 per hundredweight for a total of $10,751.22 for the potatoes, 
but has not paid complainant the liquidated damages of 25 cents 
per hundredweight for each week that pickup was delayed into the 
month of April. 

5. The informal complaint was filed on August 26, 1982, which 
was within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


Complainant seeks to recover a total of $1,493.23, as liquidated 
damages under the subject contract, due to respondent’s late 
pickup of the potatoes. There is no dispute between the parties 
with respect to the amount which would be due, namely $1,493.23, 
if the liquidated damages provision contract is applicable. 

Respondent claims that it was excused under the terms of the 
contract from paying the liquidated damages because weather and 
conditions were not “fit” for pickup during the latter part of 
March. Respondent submitted evidence showing the daily mini- 
mum and maximum temperatures for Grand Forks, North Dakota 
during the month of March. Such temperatures do indeed show 
that conditions were not suitable for the shipment of potatoes 
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during the latter half of March due to freezing and near freezing 
temperatures and the inevitable wind chill factor which would 
affect potatoes shipped in an open farm truck. However, complain- 
ant points to the provision in the contract which called for ship- 
ment to be by “Semi”, and states that the weather was fit for haul- 
ing by “Semi” as opposed to an open farm truck. Respondent re- 
plies that the term “Semi” is ambiguous, and is commonly used to 
refer to a variety of hauling equipment including open top trailers. 
Complainant did not submit any evidence as to the meaning of the 
word “Semi” which would account for respondent’s argument. In 
addition, we do not believe that the term “Semi” should be viewed 
as overriding the provision of the contract which states “if weather 
& conditions fit”. Such provision would be meaningless if it was 
contemplated that shipment would take place in a closed insulated 
and heated van. We find that complainant has failed to meet its 
burden of proving that the liquidated damages section of the con- 
tract is applicable in this case, and consequently the complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


Jos. Cimino Foops, Inc. v. FAULKNER & StoRM INTERNATIONAL. 
PACA Docket No. 2-6397. Decided April 26, 1985. 


Reparations awarded. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $23,760 in connection with the ship- 
ment of two container loads of garlic in foreign commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
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plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. 

Since the amount claimed in the formal complaint exceeds 
$15,000 and respondent requested an oral hearing, a hearing was 
held in Salinas, California on August 7, 1984. Two witnesses testi- 
fied on behalf of complainant and two witnesses testified on behalf 
of respondent. At the hearing briefs and claims for fees and ex- 
penses were ordered due by October 7, 1984. However, neither 
party filed briefs or claims for fees and expenses. 


FINDINGS OF FACT 


1. Complainant, Jos. Cimino Foods, Inc., is a corporation whose 
address is 95 Phelan Avenue, Unit #1, San Jose, California. 

2. Respondent is a partnership composed of James N. Faulkner 
and Jonathan R. Storm, doing business as Faulkner & Storm Inter- 
national, whose address is P.O. Box 4323, Salinas, California. At 
the time of the transactions involved herein respondent was li- 
censed under the Act. 

3. On or about November 3, 1982, complainant sold to respondent 
two container loads of garlic as follows: 900 22 pound bulk cartons 
of jumbo size U.S. No. 1 garlic at $13.20 per carton, or a total of 
$11,880, f.o.b., San Jose, California, with destination specified as 
Primel, Le Havre, France; and 900 22 pound bulk cartons of extra 
jumbo size U.S. No. 1 garlic at $13.20 per carton, or a total of 
$11,880, f.o.b., San Jose, California, with destination specified as 
Primel, Le Havre, France. 

4, Both containers were federally inspected at 10:30 and 10:50 
a.m. respectively on November 2, 1982, at San Jose, California, at 
the place of business of complainant, and were found to grade U.S. 
No. 1 with no decay. In addition it was stated that the garlic was 
“firm, well cured, and dry. Grade defects within tolerance.” 

5. Complainant shipped both containers by truck on November 3, 
1982, to the port of Oakland for shipment aboard the vessel Lafay- 
ette. The truck bills of lading issued by complainant specified 
“maintain refer at 36°FARINHEIGHT 2°CELCEIUS sic)’. Re- 
spondent took possession of the garlic at the port of Oakland and 
issued an ocean bill of lading covering both containers showing 
such containers laden on board November 4, 1982, and specifying 
“UNDER REFRIGERATION MAINTAIN TEMPERATURE AT 
45°FAH”. 

6. After arrival of the vessel in Le Havre the containers of garlic 
were subjected to inspection by ‘Patrick Marre, Engineer T.C. 
expert on agricultural products” on December 1, 1982. As to con- 
tainer #270 426/0 the inspection showed the temperature of the 
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garlic to be +8 +9C [46.4° to 48.2°F]. In addition the inspection 
showed as to this container: 


Air circulation good 
Cartons stacked in 12 levels 


* * * * * * * 


Garlic dry, fairly clear, fairly firm and pliant, a little root, 
but the root plateau attacked by acariens on 12% of the 
bulbs. 


Staine or empty because of broken spots: 5 to 10% depend- 
ing on cartons: average 7%. 


Garlic advanced germ by internal germination: germ 
ready to come out, but no external germination. 


In all, the garlic was very overripe, should be used very 
rapidly and quality will continue to deteriorate due to 
spots and germination. 


The temperature of the garlic in the remaining container #270 
466/0 was shown by the inspection to be 7.8C [46.04°F]. In addition 
the inspection showed the following as to this container: 


* * * * * * * 


Spotted and empty because fo (sic) broken spots: 5 to 15% 
average 10% (with some bulbs totally empty) 


Garlic fairly clear, a little root formation, with a number 
of bulbs attacked by acarians to the root plateau. 


Germination very advanced and some germ through the 
exterior to 2 to 20 mm. 


Garlic of good appearance but of mediocre quality and al- 
ready very overripe. 


7. On December 1, 1982, respondent’s receiver sent respondent 
the following telegram which is quoted below in relevant part: 


DEAR JON, 


VESSEL ARRIVED TO LE HAVRE AND, THIS MORN- 
ING, AS USUAL, A QUALITY CONTROL WAS DONE 
BY THE PHYTOSANITARY EXPERTS IN THE PORT. 
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HEREBY THE ESSENTIAL OF THIS CONTROL TE- 
LEXED TO US: 


CONTAINER HR 2704260 


1. TEMPERATURE—45° FARH KEPT BY THE VESSEL 
(THE EXPERT OPINION IS THAT SHOULD HAVE 
BEEN 35 DEG FARHD 


* * * 


CONTAINER HR 2704660: 


1. TEMPERATURE—45 DEGREES FARH, KEPT BY THE 
VESSEL 


* * * 


REGARDS, A. ALLON 


* * * 


Mr. Storm of respondent’s firm replied to the above telegram in 
relevant part as follows: 


PRIMEL/FRANCE/MR. ALLON 


SORRY GARLIC SHOWING HIGH GERM. WE THINK 
PROBABLE FROM 45F TEMPS AS WE SPECIFIED 35F 
ON B/L. BE SURE CHECK RECORDING THERMOM- 
ETERS 


* * 


RGDS J STORM 


* * * * * * * 


8. The best storage temperature for garlic is 32°F. Garlic cloves 
sprout most rapidly at 40°, and continue to sprout rapidly up to 
50°. 

9. Respondent has not paid complainant any part of the 
$23,760.00 purchase price of the two container loads of garlic. 

10. The formal complaint was filed on July 11, 1983, which was 
within nine months after the cause of action herein accrued. 





JOS. CIMINO FOODS v. FAULKNER & STORM INTERNATIONAL _ 1033 
Volume 44 Number 2 


CONCLUSIONS 


It is clear from the record herein that respondent accepted the 
two container loads of garlic. Accordingly, respondent became 
liable to complainant for the full purchase price of the two contain- 
er loads of garlic less any damages due to any breach of contract 
on the part of complainant proven by respondent. The burden of 
proving a breach and damages resulting therefrom rests upon re- 
spondent. The Grower-Shipper Potato Co. v. Southwestern Produce 
Co., 28 Agric. Dec. 511 (1969). 

In an f.o.b. sale as to perishable goods there is a warranty that 
such goods are in suitable shipping condition when shipped, and all 
risk of damage and delay in transit not caused by the seller is as- 
sumed by the buyer irrespective of how the shipment is billed. Suit- 
able shipping condition is defined to mean that the commodity, at 
time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure de- 
livery without abnormal deterioration at the contract destination 
agreed upon between the parties. See 7 CFR § 46.43(i) & (j). 

Under the regulations cited above it is fundamental that trans- 
portation services and conditions must be normal in order for the 
warranty of suitable shipping condition to be applicable. Complain- 
ant specified on the truck bill of ladings at the time of shipment of 
the two container loads of garlic that temperatures should be main- 
tained at 36°F. This is in accord with proper shipping conditions for 
garlic. The temperature ordered by respondent, as reflected on the 
ocean bill of lading, was 45°F. The inspections of the two container 
loads taken at La Havre, France show that the garlic arrived show- 
ing approximately this temperature. It is also evident from the 
record that temperatures between 40° and 50°F are most likely to 
cause germination in garlic. Respondent’s principle complaint con- 
cerning the garlic was the internal germination in one of the con- 
tainers and the germination which had become external in the re- 
maining container. We conclude from all of the evidence herein 
that respondent has failed to meet its burden of proving by a pre- 
ponderance of the evidence that transportation services and condi- 
tions were normal as to the two containers of garlic and conse- 
quently has failed to prove a breach of contract on the part of com- 
plainant. See Dave Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980). 

Since respondent accepted the garlic and has not shown a breach 
of contract on the part of complainant, respondent is liable to com- 
plainant for the full purchase price of the garlic, or $23,760. Re- 
spondent’s failure to pay complainant this amount is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $23,760, with interest thereon at 
the rate of 18% per annum from January 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Syracuse & JENKINS PropuceE Co., INc. v. ANTHONY GAGLIANO & 
Co., Inc. PACA Docket No. 2-6523. Decided April 26, 1985. 


Contract breach not proven—Dismissed—Reparations awarded. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
LeRoy W. Gudgeon, Esq., Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $37,074.00 in con- 
nection with six shipments of produce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. 

Since the amount claimed in the complaint exceeds $15,000.00 
and respondent requested an oral hearing, a hearing was held in 
Milwaukee, Wisconsin on August 23, 1984. One witness testified on 
behalf of complainant, and one witness testified on behalf of re- 
spondent. Subsequent to the hearing complainant filed a brief and 
claim for fees and expenses. Respondent did not file any objection 
to complainant’s claim for fees and expenses. 


FINDINGS OF FACT 


1. Complainant Syracuse & Jenkins Produce Co., Inc., is a corpo- 
ration with an address at P.O. Box 2121, Naranja, Florida. At the 
time of the transactions involved herein complainant was licensed 
under the Act. 

2. Respondent, Anthony Gagliano & Co., Inc., is a corporation 
with an address at 305-309 North Broadway, Milwaukee, Wiscon- 
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sin. At the time of the transactions involved herein respondent was 
licensed under the Act. 

3. On January 7, 1983, complainant shipped to respondent in 
interstate commerce 50 units of corn on a price after sale basis. Re- 
spondent received and accepted the corn. 

4, On March 4, 1983, complainant shipped to respondent in inter- 
state commerce 25 units of pole beans, 100 units of select cucum- 
bers, 50 units of large cucumbers and 75 units of large peppers on a 
price after sale basis. Respondent received and accepted the com- 
modities. After selling the commodities and negotiating the prices 
with complainant respondent remitted $3,396.25 to complainant. 

5. On March 12, 1983, complainant shipped to respondent in 
interstate commerce 25 units of pole beans, 20 units of large pep- 
pers, 50 units of medium peppers, and 31 units of small peppers, on 
a price after sale basis. Respondent received and accepted the com- 
modities. After selling the commodities and negotiating the prices 
with complainant respondent remitted $1,049.50 to complainant. 

6. On March 18, 1983, complainant shipped to respondent in 
interstate commerce 180 units of melons, 640 units of 6X7 toma- 
toes, and 128 units of 77 tomatoes on a price after sale basis. Re- 
spondent received and accepted the commodities. After selling the 
commodities and negotiating the prices with complainant respond- 
ent remitted $2,796.00 to complainant. 

7. On March 21, 1983, complainant shipped to respondent in 
interstate commerce 640 units of 7x7 tomatoes on a price after 
sale basis. Respondent received and accepted the tomatoes. After 
selling the commodities and negotiating the price with complainant 
respondent realized a loss of $153.80. 

8. On March 25, 1983, complainant shipped to respondent in 
interstate commerce 360 units of melons, 64 units of 5x6 tomatoes, 
704 units of 66 tomatoes, 187 units of peppers, and 166 units of 
cucumbers, on a price after sale basis. Respondent received and ac- 
cepted the commodities. After selling the commodities and negoti- 
ating the prices with complainant respondent remitted $3,011.30 to 
complainant. 

9. An informal complaint was filed in this proceeding on August 
22, 1988. A formal complaint was filed on January 31, 1984. The 
informal complaint was filed within nine months of the occurrence 
of the transactions set forth in paragraphs 4 through 8. It did not 
mention the transaction set forth in paragraph 3, above. The trans- 
action set forth in paragraph 3, above, was not pleaded by com- 
plainant until the formal complaint was filed. 
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DISCUSSION 


The first question for resolution is whether the transaction 
which occurred on January 7, 1983, may be considered in this pro- 
ceeding. At hearing it was ruled that it may not be because com- 
plainant did not file a timely complaint with respect to that trans- 
action. It is a requirement of the PACA that complaints be filed 
within nine months of the time the transaction occurred. Informal 
complaints are acceptable for such purposes. While complainant 
filed an informal complaint on August 22, 1983, with respect to the 
other five transactions involved in this proceeding, it did not com- 
plain about the transaction which occurred on January 7, 1983 
until it filed its formal complaint on January 31, 1984. This is more 
than nine months after the January 7, 1983, transaction occurred. 
Thus the requirements of section 499f(a) of the PACA (7 U.S.C. 
499f(a)) have not been met. The transaction which occurred on Jan- 
uary 7, 1983, may not be considered in this proceeding. See Jebavy- 
Sorenson Orchard Company v. Lynn Foods Corporation, 32 Agric. 
Dec. 529 (1973); Bigger’s Brothers, Inc. v. Produce Products, Inc., 42 
Agric. Dec. ___ (1983). The other transactions may be considered 
because it has long been held that the filing of an informal com- 
plaint tolls the statute of limitations. The Auster Company Inc. v. 
Nash-DeCamp Company, 19 Agric. Dec. 1299, 1304 (1960); Veg-A- 
Mix v. Reiman d/b/a Tri Points Western, 42 Agric. Dec. ___ (1983). 

With respect to the five remaining transactions, while they all 
occurred separately, they may be resolved by a single discussion. 
As the proponent that respondent breached the contract involved 
complainant has the burden of proof. New York Produce Trade As- 
sociation v. Sandler, 32 Agric. Dec. 702 (1973). It attempted to prove 
its case through its owner and president, Francis G. Syracuse, al- 
though he was not directly involved in any of the transactions. 
Rather, his son Gary Syracuse, dealt with Anthony Gagliano, the 
president of respondent. Complainant’s theory of the case was that 
with respect to two transactions the commodities were sold free on 
board, with actual prices established prior to their being shipped to 
respondent, and that with respect to the other three transactions 
the goods were sold on a price after sale basis, but that respondent 
should have paid more to complainant than it did. Unfortunately 
for complainant it failed to provide the one witness who might 
have been able to overcome the overwhelming strength of the testi- 
mony of Anthony Gagliano as regards what actually happened. 
Gary Syracuse was the individual who knows what transpired be- 
tween himself and Mr. Gagliano with respect to pricing. We find 
that Mr. Gagliano’s testimony that all five transactions were on a 
price after sale basis is fully credible under the circumstances. We 
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are particularly impressed by the fact that the commodities in- 
volved appear, at least for the most part, to have come from Puerto 
Rico, that Gary Syracuse evidently told Mr. Gagliano they would 
not be in particularly good condition, and that Mr. Gagliano should 
try to get rid of them for the best price possible, with actual prices 
to be determined between the parties at a later time. Under these 
circumstances there is no reason to conclude that the two transac- 
tions which complainant claims were free on board were in fact 
such. 

Complainant predicates its case on the fact that invoices were 
sent to respondent which showed prices for the various commod- 
ities involved. However, respondent uniformly rejected such in- 
voices, and demanded that complainant send it invoices which did 
not have prices on it. Complainant would then put prices for each 
type of commodity on the invoices after it had sold them and dis- 
cussed appropriate prices with Gary Syracuse. It remitted the vari- 
ous amounts agreed upon as shown by paragraphs 4 through 8. 
Complainant was not able to overcome the strength of Mr. Gag- 
liano’s testimony that this is in fact what occurred. Mr. Gagliano 
stated in a forthright manner that such prices were arrived at 
after discussions with Gary Syracuse. 

We are further impressed by the fact that with respect to two of 
the shipments there were federal inspections which showed clearly 
that the goods arrived in poor condition, thereby negating any im- 
plication that such commodities should receive a high price on 
resale. This factor lends further credibility to Mr. Gagliano’s state- 
ment that the goods were to be priced after sale, particularly be- 
cause they were not expected to arrive in good condition. 

In view of the above we find that the amounts paid by respond- 
ent with respect to the transactions set forth in paragraphs 4 
through 8, above, were reasonable and proper, and were arrived at 
after sale as a result of discussions with complainant. Therefore, 
respondent has not violated the Act by failing to make proper pay- 
ments to complainant. 

As the prevailing party respondent is entitled to reasonable at- 
torney’s fees and expenses. It submitted a timely request for reim- 
bursement, and complainant did not object to its claim. We have 
reviewed the claim, and find it to be reasonable. Respondent 
claimed there were 15 hours spent in preparation for an appear- 
ance at the hearing at $85.00 per hour for a total of $1,275, trans- 
portation costs of $27.00, and $54.10 for a transcript, for total fees 
and expenses of $1,356.10. Therefore, respondent should be award- 
ed that amount for fees and expenses related to the hearing. 
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ORDER 


The complaint is dismissed. 

Within thirty (30) days from the date of this order complainant 
shall pay fees and expenses to the respondent, as reparation, in the 
amount of $1,356.10, with interest thereon at the rate of 138% per 
annum from the date of this Order until paid. 

Copies of this order shall be served upon the parties. 


BusHMAN’S, INC. v. WENDELL BARNETT d/b/a BARNETT BROKERAGE. 
PACA Docket No. 2-6560. Decided April 26, 1985. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Philip Wittenberg, Esq., Sumter, South Carolina, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $6,561.00 in con- 
nection with two truckloads of potatoes shipped in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were also 
given an opportunity to submit additional evidence in the form of 
verified statements as well as to file briefs. Complainant submitted 
an opening statement, respondent submitted an answering state- 
ment, and complainant submitted a statement in reply. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bushmans’ Inc., is a corporation whose address 
is P.O. Box 8, Rosholt, Wisconsin. 
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2. Respondent, Wendell Barnett d/b/a Barnett Brokerage, is an 
individual whose address is P.O. Box 127, Dalzell, South Carolina. 
At the time of the transactions involved herein, respondent was op- 
erating subject to license under the Act. 

3. On December 12, 1983, complainant sold and shipped to re- 
spondent a truckload of potatoes for an f.o.b. contract price of 
$3,150.00. On December 17, 1983, complainant sold and shipped an- 
other load of potatoes to respondent for an f.o.b. contract price of 
$3,411.00. 

4. On December 12 and 17, 1983, complainant prepared and sent 
to respondent invoices for the two truckloads of potatoes. Each in- 
voice stated that the potatoes were sold to Barnett Brokerage, 
shipped to respondent’s address, P.O. Box 127, Dalzell, South Caro- 
lina 29040, and purchased by “Mr. Wendell Barnett”. The invoices 
also indicated that shipment was being made via “Central 
Produce”. Respondent received the invoices without objection. 

5. Sometime after the December 12 and 17, 1983, transactions 
took place, respondent prepared confirmations of sale showing com- 
plainant as the seller, Central West Virginia Produce Wholesalers, 
Sutton, West Virginia (hereinafter, “Central’”’) as the buyer, with 
respondent as the broker. However, respondent never sent copies of 
these confirmations to complainant. 

6. Respondent has failed to pay complainant the combined con- 
tract prices totalling $3,561.00. 

7. A formal complaint was filed on March 29, 1984, which was 
within nine months from when the alleged causes of action herein 
accrued. 


CONCLUSIONS 


Respondent denies purchasing, receiving or accepting the pota- 
toes, claiming that he ordered the two loads strictly as a broker, on 
behalf of Central. Respondent also contends that complainant’s 
claim is barred by the statute of frauds, as respondent has never 
acknowledged in writing that he was responsible for paying for the 
two loads of potatoes. 

Complainant bears the burden of proving the contract terms, re- 
spondent’s breach thereof, and the resulting damages by a prepon- 
derance of the evidence. New York Produce Trade Association v. 
Sidney Sandler, 32 Agric. Dec. 702 (1973). There is a direct conflict 
between the sworn statements of complainant’s salesman, Ron 
Baily, and respondent’s owner, Wendell Barnett, who were the par- 
ticipants in the discussions regarding the potatoes at issue. Baily 
insists that Barnett purchased the potatoes on his own behalf, not 
as a broker, and in fact refused to mention the name of the ulti- 
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mate receiver. Barnett claims that he specifically stated that he 
was ordering the potatoes solely in his capacity as a broker for 
Central. Complainant’s position is supported by respondent’s ad- 
mission that although he prepared confirmations of sale showing 
complainant as a seller and Central as the buyer, he never sent 
complainant a copy, as is required by section 46.28 of the Depart- 
ment’s regulations (7 CFR § 46.28) (see Finding of Fact 5). In addi- 
tion, complainant’s invoices, prepared on the dates of the transac- 
tions, show that the pototoes were sold and shipped to respondent. 
Complainant asserts that the invoices were sent to respondent, and 
respondent does not deny having received them, without objection 
(see Finding of Fact 4). This is evidence of the truth of the contract 
terms contained in such invoices. Casey Woodwyk v. Albanese 
Farms, 31 Agric. Dec. 311 (1972). Respondent has filed an affidavit 
by a Teresa Lee, who states that she overheard Barnett speaking to 
Baily over the telephone on two occasions, each regarding one of 
the loads of potatoes at issue, and heard Barnett say that he was 
acting as a broker for Central. It is apparent that Ms. Lee is an 
employee of respondent and, therefore, her affidavit will not be 
given great weight. Based on the evidence in the record, we con- 
clude that complainant has sustained its burden of proving that re- 
spondent purchased the two loads of potatoes. 

Respondent denies receiving and accepting the potatoes. Even if 
it is assumed that the potatoes were never received by respondent, 
it remains liable for their contract price, as the risk of loss in tran- 
sit in f.o.b. sales rests with the buyer, which we have determined to 
have been respondent (7 CFR § 46.41(i)). 

Respondent’s claim that the alleged contract is barred by the 
statute of frauds is without merit. The Uniform Commercial Code, 
which has been adopted by South Carolina, the state where re- 
spondent resides, provides that between merchants, the failure to 
answer a written confirmation of a contract within ten days of re- 
ceipt is tantamount to a writing. See Uniform Commercial Code 
§ 2-201(2). We have found that respondent received without objec- 
tion complainant’s invoices showing respondent as the buyer of the 
potatoes at issue and reflecting the contract terms. Therefore, the 
statute of frauds does not bar complainant’s claim herein. 

Respondent is liable to complainant for the contract price of the 
two loads of potatoes, or $6,561.00, and its failure to pay this sum 
to complainant is a violation of section 2 of the Act, for which repa- 
ration should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation $6,561.00, with interest thereon at 
the rate of 18% per annum from January 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


TAMARA PropuUCE CoMPANY v. ToM LANGE ComPANy, INc. PACA 
Docket No. 2-6435. Decided April 29, 1985. 


Consignment—Deferred billing—Gassing treatment—Disagreement over nature of 
contract—Dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
LeRoy W. Gudgeon, Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $11,368 in connec- 
tion with the alleged sale of a load of tomatoes in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon edch of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements. Complainant attempted to 
submit an opening statement but it was rejected as untimely. Re- 
spondent submitted an answering statement and complainant sub- 
mitted a statement in reply. However, complainant’s statement in 
reply was improperly sworn. Respondent also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Tamara Produce Company, is an individual, Mi- 
chael Riccio, whose address is 116 Raven Lane, Bloomingdale, IIli- 
nois. 

2. Respondent, Tom Lange Company, Inc., is a corporation whose 
address is 5251 South Sixth Street, P.O. Box 4701, Springfield, Illi- 
nois. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

3. Sometime in May 1983, complainant’s owner, Michael Riccio, 
spoke with respondent’s salesman, Michael Patton, and they 
agreed that if complainant would ship to Chicago pink tomatoes in 
good condition, respondent would sell them for him. 

4. On May 24, 1983, the company from whom complainant 
brought the potatoes, Interstate Fruit & Vegetable Co., Inc., Donna, 
Texas, shipped one truckload of 67 green tomatoes from Texas, in 
interstate commerce to complainant. Complainant diverted the 
load to respondent’s place of business, where it arrived on Friday, 
May 27, 1983. Immediately thereafter, Mr. Patton contacted Mr. 
Riccio and informed him that the tomatoes were green. Mr. Riccio 
asked Mr. Patton to have the tomatoes gassed so they would turn 
pink. Mr. Patton sent the tomatoes to the Bakker Produce Compa- 
ny, Griffith, Indiana, where they were treated with gas until June 
5, 1983. 

5. On May 27, 1983, respondent prepared a “Purchase and Sale 
Order” on which it indicated that it had received 1,400 cartons of 
tomatoes from respondent, agreed to gas them to induce ripening, 
and would handle them on consignment for complainant’s account. 
Respondent mailed this document to complainant on May 27, 1984, 
who made no objection to it. 

6. On June 6, 1983, Mr. Patton asked Mr. Riccio if he would 
agree to respondent selling the tomatoes on a deferred billing basis. 
Mr. Riccio agreed, and on June 7, 1983, 1,392 cartons of tomatoes 
were sold on a deferred billing basis to five buyers, who remitted a 
total of $3,334. Respondent incurred expenses of $412 for cartage in 
connection with its resale of the tomatoes. 

7. On June 27, 1983, complainant prepared and sent to respond- 
ent an invoice showing that 1,400 cartons of tomatoes were sold to 
respondent for $9.00 per carton, or $12,600. Mr. Patton returned 
this invoice, writing thereon as follows: “Mike—this is not cor- 
rect—when I have the returns from all customers I will send an 
accounting. Please send me an open contract. I will remit accord- 
ingly.” 

8. Respondent eventually remitted to complainant the sum of 
$1,232, consisting of the gross proceeds of the resale, $3,334, less 
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$1,190 for gassing and handling by Bakker Produce Company, $412 
in cartage, and $500 in commission. Complainant accepted respond- 
ent’s payment as the undisputed amount owing. 

9. A formal complaint was filed on October 3, 1983, which was 
within nine months from when the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant claims that on May 25, 1983, it sold 1,400 cartons of 
6x7 tomatoes to respondent for $9.00 per carton, or $12,600. Com- 
plainant states that when the load arrived, respondent informed it 
that the tomatoes were green and needed to be treated with gas. 
Complainant contends that respondent stated that the price for 
gassing would be $.35 per carton. Complainant asserts that it heard 
nothing more until respondent refused to pay its June 27, 1983, in- 
voice. Respondent relates a different version of events. According 
to respondent, there was an agreement between its employee, Mi- 
chael Patton, and complainant’s owner, Michael Riccio, that re- 
spondent would handle the tomatoes on consignment if they were 
pink and in good condition upon arrival. Respondent claims that 
when the tomatoes arrived they were green, and asserts that com- 
plainant authorized it to have the tomatoes treated with gas to 
induce ripening. Respondent denies ever quoting complainant a 
price for the gassing. Respondent contends that after the gas proc- 
ess concluded, Mr. Patton spoke to Mr. Riccio and obtained author- 
ization to resell the tomatoes on a deferred billing basis. 

It must first be recognized that complainant’s statement in reply 
cannot be given full evidentiary weight, as it does not contain a 
sworn statement by complainant that the allegations of fact made 
therein are true. 

The parties disagree concerning the nature of the contract ini- 
tially entered into between the parties. Complainant, as the 
moving party, has the burden of proving the essential allegations 
of his complaint, including the existence of a contract, the terms 
thereof, any breach by respondent, and any damages resulting 
from such breach. Howard McLean Co., Inc. v. Golden H Packing 
Co., 39 Agric. Dec. 1495 (1980). The assertions of complainant’s Mr. 
Riccio in his statement in reply that a firm selling price was 
agreed to are not very credible, as the reply was not properly 
sworn. An alleged corroborative statement offered by complainant 
of a Paul Freda also is not credible as the statement is not properly 
sworn and, in addition, Mr. Freda is not identified. The June 27, 
1983, invoice sent by complainant to respondent reflecting a sale is 
not convincing evidence, as respondent returned it immediately, 
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writing thereon that the contract terms stated in it were incorrect. 
Respondent asserts that on May 27, 1983, it sent complainant a 
purchase order which stated that respondent was handling the to- 
matoes on consignment for complainant’s account. Mr. Patton 
states in an affidavit, part of respondent’s answering statement, 
that this was sent to complainant on May 27, 1983. Mr. Riccio, in 
the improperly sworn statement in reply, denies receiving this pur- 
chase order, but this denial is less credible than Mr. Patton’s sworn 
statement. There is no evidence that complainant ever objected to 
this May 27, 1983, purchase order, which is evidence of the contract 
terms asserted by respondent. Casey Woodwyk, Inc. v. Albanese 
Farms, 31 Agric. Dec. 311 (1972). We believe that complainant has 
failed to sustain his burden of proving the alleged contract terms, 
as the preponderance of the evidence supports the position that the 
parties agreed that respondent would handle the tomatoes on con- 
signment only. 

There is no dispute that the tomatoes were green upon arrival 
and that complainant agreed for respondent to have them treated 
with gas for ripening. There is disagreement over complainant’s 
contention, made in Mr. Riccio’s unsworn letter to the Department 
dated August 19, 1983, that it agreed to a price of $.35 per carton 
for the ripening, based upon respondent’s representations of such 
cost. Respondent’s Mr. Patton has denied in his affidavit that any 
cost for the gassing was represented to complainant. Mr. Patton’s 
affidavit is deserving of greater weight than Mr. Riccio’s unsworn 
assertion. Complainant has thus failed to provide the existence of 
this alleged contract term. 

Mr. Patton asserts in his affidavit that the tomatoes were gassed 
by Bakker Produce from May 28 to June 5, 1983, when they finally 
turned pink. At that time, claims Mr. Patton, the tomato market 
was “demoralized” and respondent was having trouble moving the 
tomatoes. Mr. Patton states that on June 6, 1983, he informed Mr. 
Riccio of this situation and asked that respondent be permitted to 
sell the tomatoes on a deferred billing basis, to which Mr. Riccio 
agreed. Mr. Riccio, in complainant’s statement in reply, has denied 
giving such authorization, but as previously stated, such statement 
is not properly sworn and thus lacks credibility. We conclude that 
complainant authorized respondent to handle the tomatoes on a de- 
ferred billing basis. 

Respondent has presented evidence that it resold the 1,392 car- 
tons of tomatoes to five buyers for $3,334. Respondent has present- 
ed evidence that it incurred expenses of $1,190 for gassing and $412 
for cartage and has claimed $500 for commission. Although com- 
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plainant has challenged these claims, they are reasonable and have 
adequate support in the record. 

Respondent’s remittance, after deducting its expenses of $2,102 
from the gross proceeds of $3,334, is $1,232, which complainant has 
accepted as partial payment. We have determined that nothing fur- 
ther is owed by respondent and, for that reason, the complaint 
must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


CAAMANO Bros., Inc. v. LARUE Foop Corp. PACA Docket No. 2- 
6567. Decided April 29, 1985. 


Breach of contract term—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Henry L. Zweig, New York, New York, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
formal complaint was filed on February 1, 1984, in which complain- 
ant seeks reparation in the sum of $7,180.00 in connection with the 
shipment of one truckload of mixed produce in interstate com- 
merce. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of the 
report of investigation was also served upon complainant. Respond- 
ent filed an answer to the complaint in which it denied owing com- 
plainant the amount claimed, and also asserted a counterclaim in 
the amount of $2,100.00 for freight arising out of the same transac- 
tion as that stated in the formal complaint. Complainant filed a 
reply to the counterclaim denying any liability thereunder. 

Since the amount involved herein does not exceed $15,000, the 
shortened method of procedure provided in section 47.20 of the - 
Rules of Practice (7 CFR § 47.20) is applicable. Under this proce- 
dure the verified pleadings of the parties are considered a part of 
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the evidence herein, as is the Department’s report of investigation. 
In addition the parties were given the opportunity to file evidence 
in the form of sworn statements. Complainant filed an opening 
statement. Respondent did not file an answering statement. Nei- 
ther party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Caamano Bros., Inc., is a corporation whose ad- 
dress is 761-63 South Central Avenue, Los Angeles, California. At 
the time of the transaction involved herein complainant was li- 
censed under the Act. 

2. Respondent, La Rue Foods Corp., is a corporation whose ad- 
dress is 84 East 111th Street, New York, New York. At the time of 
the transaction involved herein respondent was licensed under the 
Act. 

3. On or about March 31, 1983, complainant sold to respondent, 
and shipped from loading point in California to respondent in New 
York, one truckload containing the following perishable produce: 
480 packages of Manzanos at $12.00, or $5,760.00; 150 packages of 
Garlic at $17.50, or $2,625.00; 50 packages of Jicama at $14.40, or 
$720; 200 packages of Bananas at $11.00, or $2,200.00; and 50 pack- 
ages of Chiles at $13.50, or $675.00. The total invoice price of all of 
the produce was $11,980.00. The produce was sold on a f.o.b. Los 
Angeles, California basis, and contract destination was respond- 
ent’s place of business in New York, New York. 

4. On or about April 6, 1983, the produce arrived at respondent’s 
place of business and was accepted by respondent. Respondent has 
remitted $4,800.00 to complainant leaving a balance due of 
$7,180.00. 

5. An informal complaint was filed on October 12, 1983, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleged in the answer that the terms of the contract 
of sale were “F.O.B. 84 East 111th Street, New York, New York.” 
In other words, using the terminology of the Department’s Regula- 
tions (7 CFR § 46.43(p)), respondent contends that the contract 
called for a delivered sale. We have found on the basis of all the 
evidence that the contract for sale was f.o.b. California. 

Respondent alleges that it ordered only the Manzanos, and that 
the remainder of the produce on the truck was not ordered. Com- 
plainant contends that this is not true. The report of investigation 
contains an invoice made out by complainant which apparently 
served as a bill of lading. This invoice lists all of the produce at the 
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prices set forth in the Findings of Fact, and was signed by Juan 
Lazaga, president of respondent. There is no written protest on the 
invoice, and the record in this matter contains no other copy of any 
written protest in regard to the produce received and accepted by 
respondent. We find on the basis of all the evidence herein that re- 
spondent contracted for all of the produce, and accepted all of it 
upon arrival at destination. 

Since respondent accepted the produce it became liable to com- 
plainant for the full purchase price thereof less any damages re- 
sulting from any breach of contract proven by respondent. Re- 
spondent did not have any of the produce inspected upon arrival, 
and consequently has not proven any breach on the part of com- 
plainant. In addition, even if respondent had proven a breach, re- 
spondent did not render an accounting covering the resale of the 
produce, and consequently would not have been able to prove dam- 
ages. See Mutual Vegetable Sales v. Select Distributors, 38 Agric. 
Dec. 1359 (1979) and Anthony Brokerage, Inc. v. The Auster Compa- 
ny, Inc., 38 Agric. Dec. 1643 (1979). 

As stated earlier, by accepting the produce respondent became 
liable to complainant for the full purchase price thereof, or 
$11,980.00. From this amount should be deducted the $4,800.00 al- 
ready paid by respondent to complainant, which leaves a balance 
still due and owing of $7,180.00. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for 
which such reparation should be awarded to complainant with in- 
terest. 

In its counterclaim respondent requested reimbursement of 
freight charges which it paid. However, there has been no showing 
by respondent that it was not liable for the freight under the terms 
of the contract. The counterclaim should be dismissed. 


ORDER 


Within 30 days from the day of this order, respondent shall pay 
to complainant, as reparation, $7,180.00, with interest thereon at 
the rate of 13 percent per annum from May 1, 1983, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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R. F. KrzMarzick v. Kina Satap Avocapo Co., Inc. PACA Docket 
No. 2-6473. Decided April 29, 1985. 


Contract terms—Consignment—Negligence by agent—Storage—Dumping—Dismis- 
sal. 
Andrew Y. Stanton, Presiding Officer. 


Complainant, pro se. 
Rick Carleto, Los Angeles, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $6,016.26 in con- 
nection with the consignment of a quantity of kiwifruit in contem- 
plation of shipment in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served on respondent, which filed an answer thereto, de- 
nying liability. Respondent also filed a counterclaim in the amount 
of $5,176.56 in connection with the subject matter of the complaint. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements as well as briefs. Com- 
plainant submitted an opening statement. Respondent elected not 
to submit any additional evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, R.F. Krzmarzick, is an individual, whose address 
is 30871 Via de Paz, Vista, California. At the time of the transac- 
tion involved herein, complainant was not operating subject to li- 
cense under the Act. 

2. Respondent, King Salad Avocado Co., Inc., is a corporation 
whose address is P.O. Box 40, Vista, California. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. In a letter dated September 8, 1982, complainant offered to 
provide respondent with a quantity of kiwifruit, for respondent to 
store and sell on consignment for complainant’s account in contem- 
plation of shipment in interstate commerce. Respondent accepted 
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this offer and the parties agreed that complainant would be 
charged for packing at $2.25 per flat, assessment at $.10 per flat, 
cold storage at $.015 per flat per day, and sales commission on the 
gross sales price at 5%. Nothing was said at this time about any 
time period within which complainant expected respondent to sell 
the fruit. 

4. On October 27, 1982, complainant delivered to respondent 
1,694 flats of kiwifruit and 26 lugs of kiwi fans. 

5. From October 27, 1982, to January 18, 1983, respondent sold 
complainant’s consigned fruit. During this period, complainant oc- 
casionally requested respondent to accelerate sales. On January 18, 
1988, complainant withdrew the remaining 1,394 flats of fruit from 
respondent’s storage facility. 

6. Respondent eventually sent complainant an accounting show- 
ing that it had sold 210 flats of U.S. number two fruit for a net 
return of $510.36. Respondent claimed to have realized nothing on 
69 flats of U.S. number two fruit and the 26 lugs of kiwi fans. Re- 
spondent also reported to complainant that it had disposed of 1,415 
pounds of cullage, or 183 flats. 

7. On January 18, 1983, immediately prior to the withdrawal of 
the fruit from respondent’s storage facility, complainant secured 
two federal inspections, one on 1,092 flats and the other on 302 
flats. The first inspection found as follows, in relevant part: 


Products Inspected: KIWIFRUIT in lugs printed, “Pride of 
San Diego California Kiwifruit, 
packed and distributed by King Salad 
Avocado Co., Inc., Vista, CA, Produce 
of U.S.A.”, stamped to denote count 
(25, 30, 36 noted). Applicant states 302 
lugs. 


Condition of Load: Stacked in storage room at above loca- 
tion 


Condition of Pack: Tray pack, tight in molds, film lined. 

Temperature of Product: In various lugs 35 to 41 degrees F. 

Size: Fairly uniform. 

Quality: Mature, clean, generally not badly mis- 
shapen. Grade defects average 2%, 
mostly badly misshapen. 

Condition: Mostly firm. From 1 to 5 fruit (4 to 


20%) average 11% various decays in 
various stages. 
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Meets quality requirements but fails to 
grade U.S. No. 2 only account condi- 
tion. 


The second inspection reads as follows, in relevant part: 


Products inspected: KIWIFRUIT in lugs printed and labeled 
“Pride of San Diego California Kiwi- 
fruit, Packed and Distributed by King 
Salad Avocado, Co., Inc., Vista, CA 
Produce of U.S.A.” and stamped to 
denote count (20, 25, 30, 35, 36, 42 
noted). Applicant states 192 lugs. 


Condition of Load: Stacked in storage room at above loca- 
tion. 


Condition of Pack: Tray pack, tight in molds, flim lined. 
Temperature of Product: In various lugs 31 to 36 degrees F. 
Size: Fairly uniform. 


Quality: Mature, clean, mostly well, many fairly 
well formed. Grade defects average, 
7% mostly misshapen 


Condition: Generally hard. In most samples none, 
some 2 to 7 fruits (8 to 28%) average 
2% damage by shriveling. Average 
4% damage by discoloration. General- 
ly from 1 to 9 fruit (3 to 35%), aver- 
age 6% various decays in various 


stages. 


Meets quality requirements but fails to 
grade U.S. No. 1 only account condi- 
tion. 


8. After the kiwifruit left respondent’s storage room, complain- 
ant repacked it, resulting in a loss of 117 flats. 

9. Complainant consigned the fruit with Frieda of California, Los 
Angeles, California. Frieda reported the sale of 1,188 flats for gross 
proceeds of $6,269.16. 

10. An informal complaint was filed on May 17, 1983. A formal 
complaint was subsequently filed on August 4, 1983. 
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11. An answer was filed on February 2, 1984, containing a coun- 
terclaim in the amount of $5,176.76. There was a typographical 
error in setting forth this figure, however, as the record indicates 
that respondent’s counterclaim was actually for $5,176.56. 


CONCLUSIONS 


Complainant claims that respondent acted negligently as com- 
plainant’s grower’s agent in handling complainant’s consigned 
kiwifruit. Complainant alleges that respondent did not sell the 
fruit quickly enough and, as a result, complainant was compelled 
to withdraw its fruit from respondent’s storage facility for handling 
by another grower’s agent, Frieda of California. Complainant 
claims in its formal complaint that it incurred damages in the 
amount of $11,192.82, from which should be subtracted the 
$5,176.56 asserted by respondent in its counterclaim and which 
complainant admits owing respondent for packing and storage 
charges, for a total of $6,061.21 in damages. 

The duties of a grower’s agent are set forth in 7 CFR 46.32. That 
Section also provides that a grower’s agent shall be held liable for 
any loss to the grower resulting from the agent’s negligence. We 
must, therefore, determine whether respondent was negligent in 
the instant case. 

Complainant alleges that respondent’s negligence resulted from 
its failure to comply with complainant’s instructions to sell the 
kiwifruit quickly. Complainant contends that it informed respond- 
ent at the time of its contract offer to respondent, September 8, 
1982, and several times thereafter, of the necessity for rapid move- 
ment of the fruit. Respondent does not dispute that from October 
27, 1982, when complainant began shipping fruit to respondent, 
until January 18, 1983, respondent sold only 210 flats of US. 
number two fruit for $510.36. During that period, respondent ad- 
mittedly dumped 1,415 pounds of culls or 183 flats, and was not 
able to obtain anything for 69 flats of U.S. number two fruit and 26 
lugs of fans. However, respondent denies that complainant in- 
structed it to sell the fruit quickly when the contract was first pro- 
posed. Respondent alleges that its handling of the fruit was based 
on certain necessary criteria including holding ability in storage, 
market prices, and accessibility in storage. Respondent claims that 
in accordance with these standards, it marketed complainant’s 
fruit as quickly as possible. 

We do not believe that respondent was negligent in failing to sell 
more than 210 flats of the U.S. number two kiwifruit during the 
three month period the fruit was in its possession. Complainant’s 
claim that on approximately September 8, 1982, it informed re- 
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spondent that the fruit had to be moved quickly, is contradicted by 
the fact that complainant’s September 8, 1982, letter containing 
complainant’s proposed contract terms does not mention this al- 
leged need for rapid handling (Finding of Fact 3). Although re- 
spondent admits that sometime subsequent to October 29, 1982, 
when the kiwifruit was transferred to respondent’s storage facility, 
complainant asked that the sale of its fruit be accelerated, there is 
no evidence that respondent agreed to do so, thus altering the 
original contract terms. 

However, there is evidence of respondent’s negligence in its stor- 
age of the kiwifruit, as indicated by the results of the two January 
18, 1983, federal inspections (Finding of Fact 7). One inspection, 
covering 1,092 flats, found an average of 4% damage by discolora- 
tion and 6% decay. The temperature of the product was stated to 
be from 31 to 36°F. The other inspection, covering 302 flats, found 
an average of 11% decay, with the product temperature from 35 to 
41°F. According to the Department’s Fruit and Vegetable Division, 
P.A.C.A. Branch, it is an accepted fact throughout the kiwifruit in- 
dustry that when kiwifruit are stored at the proper storage temper- 
ature of 32°F., they should be able to be kept for 12 months with- 
out suffering any appreciable deterioration. The inspection results 
show product temperatures significantly over 32°F. and levels of 
decay which are far higher than they should be after only three 
months of storage. Respondent argues that the inspection results 
do not show negligence, as the fruit was inspected after it had been 
removed from storage while stacked on the dock in the sun. How- 
ever, this is contradicted by the language in the inspection reports, 
which states that the fruit was inspected while “stacked in storage 
room at above location.” Respondent claims to have documented 
proof that its cooler temperature and the ethylene gas level within 
the cooler were at proper levels during the entire period of storage, 
but respondent has not presented such proof. From the evidence in 
the record, we can only conclude that respondent’s handling of the 
kiwifruit was negligent. 

We now turn to complainant’s damages resulting from respond- 
ent’s negligence. In its complaint, complainant claims $11,192.82. 
Of this sum, $1,415.06 consists of fees and interest on a $44,000 
loan complainant allegedly was forced to secure because of re- 
spondent’s failure to sell the kiwifruit within a short time after it 
was put into storage. This claim is absolutely without merit, as we 
have found that respondent’s negligence resulted from improperly 
storing the fruit, not from failing to make prompt sales. Further, 
complainant has not proven that the $44,000 loan would not have 
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been needed but for the absence of the expected proceeds from sale 
of the stored kiwifruit. 

Complainant seeks reimbursement of the $1,951.70 which it paid 
to respondent in storage fees from November 1, 1982, until January 
18, 1983, a total of 79 days, at $.015 per day for each of 1,647 flats 
unsold by respondent. The 1,647 flat figure is alleged by complain- 
ant to consist of the 1,395 flats turned over to complainant on Jan- 
uary 16, 1983 (the two inspections indicate that 1,394 flats were ac- 
tually released), plus 183 flats of culls dumped by respondent, and 
69 flats of U.S. number two fruit allegedly unaccounted for by re- 
spondent. Complainant’s argument apparently is that it would not 
have had to pay respondent the $1,951.70 if its fruit had been 
promptly sold. However, we have determined that respondent was 
negligent only because of its improper handling during storage, not 
due to its failure to make prompt sales. There is thus no merit to 
complainant’s claim. 

Complainant asserts a loss of $991.86 for the 183 flats of culls al- 
legedly dumped by respondent at $5.42 per flat. Complainant 
claims that the $5.42 figure is the average price at which the kiwi- 
fruit withdrawn from respondent’s storage on January 18, 1983, 
was sold by Frieda of California, to whom respondent subsequently 
turned over the fruit. Respondent does not deny that 183 flats were 
dumped. The fact that we have found respondent’s handling of the 
kiwifruit to have been negligent, resulting in an excessive degree of 
deterioration, leads us to conclude that the dumping of 183 flats 
was a direct consequence of this negligence. Complainant is thus 
entitled to damages for these 183 flats. This can most readily be 
determined by the average selling price by Frieda of California, as 
complainant asserts. However, since Frieda of California sent an 
account of sales to complainant showing the sale of 1,188 flats at 
$6,269.16 (Finding of Fact 9), the average price per flat was $5.28, 
not $5.42. Therefore, complainant is entitled to damages for the 183 
flats at $5.28 per flat, or $968.24. 

Complainant claims $360 for the loss of 18 lugs of fans at $20 per 
lug, the price it allegedly received the previous year. Complainant 
should be awarded damages for these fans, as respondent’s asser- 
tion that the fans were lost on repacking is not documented and, 
even if it were, the loss is directly attributable to the deterioration 
resulting from respondent’s negligence. However, complainant’s al- 
legation that it received $20 per lug the previous year is not sup- 
ported by any proof. It is generally accepted in the kiwifruit indus- 
try that kiwi fans are worth less than U.S. number one fruit. We 
will assume that the fans had the same value as the 210 flats of 
U.S. number two fruit which complainant sold for 510.30, or $2.43 
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per flat. Although all 26 lugs were lost on repacking, complainant 
has claimed damages for only 18, and its damages will be limited to 
this number. Thus, damages will be awarded for the 18 lugs of fans 
at $2.43 per lug, or $43.74. 

Complainant alleges it is owed $510.30 by respondent for its sale 
of 210 flats of U.S. number two fruit. Respondent admits owing 
complainant this sum, and an award will be made. 

Complainant claims 167.67 for the 69 flats of U.S. number two 
fruit for which respondent has not accounted, at $2.43 per flat, the 
average selling price of the 210 flats of U.S. number two fruit ad- 
mittedly sold by respondent. Respondent claims that it did not re- 
ceive anything on resale, but has provided no proof. Even if re- 
spondent had provided adequate proof, we believe the absence of 
value of the 69 flats was caused by the deterioration resulting from 
respondent’s negligence in storage, and will thus award complain- 
ant its claim of $167.67. 

Complainant alleges that it is due $284.44 for haulage to Los An- 
geles, California, the location of Frieda of California. Complainant’s 
claim is sufficiently documented and will be awarded. 

Complainant states that it spent five days re-sorting the kiwi- 
fruit after retrieving them from respondent on January 18, 1983, 
and claims $100 per day, or $500, for such activity. While complain- 
ant’s claim that it should be compensated for the cost of re-sorting 
the kiwifruit has merit, its figure of $100 per day is unexplained 
and entirely speculative. In addition, it seems unreasonably high. 
Therefore, we can not award any damages for this claim. 

Complainant contends that as a result of its sorting, 117 flats of 
the kiwifruit obtained from respondent’s storage facility had to be 
dumped because of condition. Complainant asserts that it should be 
awarded damages of $5.52 per flat, the average price of the sales of 
Frieda of California, or $645.84. The January 18, 1983, federal in- 
spections show that 1,394 flats were turned over to complainant on 
January 18, 1983, and the account of sales of Frieda of California 
shows that 1,188 flats were resold, a difference of 207 flats. Com- 
plainant has alleged that only 117 of these 207 flats were dumped 
because of their condition, and the disposition of the remaining 90 
flats is unclear. However, complainant’s claim that 117 flats had to 
be dumped is consistent with the results of the federal inspections. 
Complainant’s damages, therefore, will be awarded at the actual 
average resale price of $5.28 per flat, for a total of $617.76. 

Complainant has alleged $500 for miscellaneous expenses for 
such items as legal fees, transportation, telephone, correspondence, 
and secretarial fees. These alleged expenses are completely undocu- 
mented. Even if sufficient documentation had been presented, it is 
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highly doubtful that such expenses would be considered to have re- 
sulted from respondent’s negligence. The claim for miscellaneous 
expenses will not, therefore, be granted. 

Complainant contends that it should be reimbursed for $3,705.75 
it paid to respondent for packing 1,647 flats of fruit, consisting of 
the 1,395 flats received from storage of January 18, 1983 (the actual 
figure is 1,394, pursuant to the federal inspections taken on that 
date), the 183 flats that were dumped by respondent, and the 69 
flats of U.S. number two fruit for which respondent did not ac- 
count. Complainant claims $2.25 per flat, pursuant to the packing 
fees set forth in the original agreement between the parties. We 
agree that complainant should not be charged for packing for the 
183 flats dumped and the 69 flats unaccounted for, as we have con- 
cluded that the loss of these 252 flats resulted directly from re- 
spondent’s negligence. Therefore, complainant is entitled to its 
claim of $2.25 for each of these 252 flats, or $567. Complainant will 
not be reimbursed for the packing fees paid respondent on the 
1,394 flats withdrawn on January 18, 1983, as respondent is enti- 
tled to payment for its labor on a quantum meruit basis. Grady 
Pruette v. E. Vega & Sons Produce, 41 Agric. Dec. 1196 (1982). 

Finally, complainant’s claim for $160.20 for the two federal in- 
spections must be denied, as inspection fees are considered part of 
the cost of obtaining evidence and are not reimbursable. Fred G. 
Hilvert Co., Inc. v. California Produce Exchange, Inc., 24 Agric. 
Dec. 1001 (1965). 

Complainant’s damages based on respondent’s negligence are 
$968.24 for the loss of 183 flats of culls, $43.74 for the loss of 18 lugs 
of fans, $510.30 for the sale of 210 flats of U.S. number two fruit, 
$167.67 for respondent’s failure to account for 69 flats of USS. 
number two fruit, $284.44 for haulage, $617.76 for the loss of 117 
flats on re-sorting, and $567 in reimbursement for packing the 183 
flats of culls dumped and the 69 flats of U.S. number two fruit for 
which respondent did not account. Complainant’s damages thus 
total $3,159.15. 

In its counterclaim, respondent alleges that complainant owes it 
$5,176.56 for packing and storage charges. Complainant admits this 
allegation. Since this figure exceeds complainant’s damages, re- 
spondent is without liability to complainant. No damages will be 
awarded to respondent, as complainant is not subject to license 
under the Act. 


ORDER 


The complaint is hereby dismissed. 
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The counterclaim, to the extent it exceeds the amount set-off 
against complainant’s damages, is also dismissed. 
Copies of this order shall be served upon the parties. 


PisMo-OCEANO VEGETABLE EXCHANGE v. CONTINENTAL Farms, INC. 
PACA Docket No. 2-6652. Decided April 29, 1985. 


Contract terms—F.0.B. sale—Suitable shipping—Condition—Consignment—Repa- 
ration awarded. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, for complainant. 
Drew Przybylowski, Marlton, New Jersey, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,742.50 in con- 
nection with the sale and shipment of a truckload of cabbage in 
interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. Respondent also filed a counterclaim in the 
amount of $1,572.00 in connection with the transaction alleged in 
the complaint. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Complainant submitted an open- 
ing statement and respondent submitted an answering statement. 
Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pismo-Oceano Vegetable Exchange, is a corpora- 
tion whose address is P.O. Box 368, Oceano, California. At the time 
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of the transaction involved herein in the counterclaim, complain- 
ant was licensed under the Act. 

2. Respondent, Continental Farms, Inc., is a corporation whose 
address is 21 Potter Road, Freehold, New Jersey. At the time of the 
transaction involved herein in the complaint, respondent was li- 
censed under the Act. 

3. On May 26, 1983, complainant sold and shipped in interstate 
commerce to respondent a truckload of cabbage consisting of 800 
cartons for a price, including cooling and a temperature recorder, 
of $3,742.50, f.o.b. Dennis Donavan represented complainant and 
John Limm represented respondent in negotiating this sale. 

4. On May 31, 1983, complainant prepared an invoice reflecting 
the contract terms set forth in Finding of Fact 3. The invoice spe- 
cifically stated that f.o.b. terms were in effect. 

5. Upon arrival of the cabbage at respondent’s place of business 
on May 31, 1983, respondent had it federally inspected, which re 
vealed as follows, in relevant part: 


Condition of Equipment: Vents closed, doors closed, temperature 
control unit in operation. 


Products Inspected: Nappa in cartons printed: “Oceano, 
Pismo-Oceano Vegetable Exchange, 
Oceano, California 93445, Produce of 
U.S.A., Nappa 1.72 bushels”. Appli- 
cant states 730 cartons. See “Re- 
marks”. 


Condition of Load: Loaded to within 4 feet of rear doors, 
lengthwise 5 rows, 2 to 7 layers. 


Condition of Pack: Tight. 


Temperature of Product: At various locations 40°F. to 59°F. 
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Condition: Range 2 to 6 heads in most cartons, in 
some none, average 23% affected by 
numerous brown to black discolored 
areas, many of which are slightly 
sunken affecting 3 to 6 outer leaves. 
Soft rot ranges from 4 to 14 heads per 
carton, average 48%, including 5% 
affecting the wrapper leaves, 4% af- 
fecting the butts and the remainder 
affecting 2 to 3 outer head leaves to 
Ye of head. Soft rot is Bacterial Soft 
Rot in various stages, mostly ad- 
vanced. Remainder of heads fresh and 
crisp, outer head leaves good green 
color. 


Inspection performed during process of 
unloading. Inspection and certificate 
restricted to product and lading in 
rearmost % of load. Applicant states 
above lot originally consisted of 800 
cartons. 


6. After the inspection, respondent’s Mr. Limm notified com- 
plainant’s Mr. Donavan of the results. Mr. Donavan never agreed 
to accept respondent’s rejection and did not ask respondent to 
handle the cabbage for complainant’s account. 

7.The recording device on the truck shows that the truck temper- 
ature fell to 45°F. after the first hour of transit and stayed at that 
temperature for the remainder of the trip. 

8. Respondent has failed to pay complainant any part of the con- 
tract price. 

9. An informal complaint was filed on November 1, 1983, which 
was within nine months from when the cause of action herein ac- 
crued. A formal complaint was filed on June 1, 1984. Respondent 
filed a counterclaim on September 7, 1984, in connection with the 
transaction alleged in the complaint. 


CONCLUSIONS 


Respondent admits purchasing and receiving the cabbage, but 
denies that the contract terms were f.o.b. Respondent contends that 
the cabbage was in a severely rotted condition upon arrival and, 
therefore, was properly rejected by respondent. Respondent also as- 
serts that there was an agreement with complainant that respond- 
ent would handle the cabbage on consignment for complainant’s ac- 
count. Respondent claims that it incurred expenses in connection 
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with its resale of the properly rejected cabbage that exceeded the 
proceeds received on resale by $1,572.00, which sum constitutes its 
counterclaim. 

We will first discuss respondent’s claim that the cabbage was not 
purchased with f.o.b. terms in effect. This allegation was made by 
respondent’s salesman, John Limm, in respondent’s answering 
statement. However, in respondent’s sworn answer signed by Mr. 
Limm, he admitted the truth of paragraph 4 in the complaint, 
which alleges that the sale was made on an f.o.b. basis. In addition, 
complainant’s invoice dated May 1, 1983, states clearly that the 
sale was made under f.o.b. terms. Respondent does not deny receiv- 
ing the invoice but points to a document, apparently complainant’s 
manifest, on which a space next to the designation “F.O.B.” was 
left blank. In view of the other evidence in the record indicating 
that an f.o.b. sale was intended, we conclude that complainant’s 
failure to check-off the “F.O.B.” designation on the manifest was 
inadvertent, and find that the contract was made on an f.o.b. basis. 

Respondent claims that it rejected the cabbage and the parties 
agreed that respondent would handle the cabbage on complainant’s 
account. This is denied by complainant. It is respondent’s burden to 
prove by a preponderance of the evidence that the original contract 
terms were modified. American Banana Co. Inc. v. Marvin Gray, 41 
Agric. Dec. 539 (1982). Respondent’s claim is supported by sworn 
statements from its employee, Mr. Limm, who states that he com- 
plied with Mr. Donavan’s request that respondent sell the cabbage 
on complainant’s behalf. However, complainant has submitted 
sworn statements by Mr. Donavan, who denies ever having made 
such request. There is no other evidence in the record regarding 
this alleged change in the contract terms. Therefore, we must con- 
clude that respondent has failed to sustain its burden of proof with 
respect to this issue. 

We need not resolve the question as to whether respondent re- 
jected the cabbage, as it is clear that even if an effective rejection 
did take place, it was without reasonable cause. As this was an 
f.o.b. transaction, complainant gave an implied warranty of suita- 
ble shipping condition, which means that the commodity, at the 
time of billing, is warranted to be in an condition which, if the 
shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at the 
contract destination agreed upon between the parties. 7 CFR 
§ 46.4384). The May 31, 1983, federal inspection shows severe 
damage, but also reveals pulp temperatures ranging from 40° to 
59°F. (Finding of Fact 5). The recording tape indicates that within 
approximately the first hour of transit, the temperature of the 
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trailer fell to 45°F., where it stayed for the remainder of the trip 
(Finding of Fact 7). Respondent admits having been told by the 
truck driver that his cooling mechanism was unable to bring the 
truck temperature below 45°F, but claims that the high pulp tem- 
peratures were caused by improper precooling. However, the read- 
ing of the recording tape is not consistent with improper precool- 
ing. It is, therefore, clear that abnormal transportation conditions 
were present, which obviated complainant’s warranty of suitable 
shipping condition. Thus, respondent did not have reasonable cause 
to reject the cabbage. 

Respondent’s rejection without reasonable cause renders it liable 
for the contract price of the cabbage, or $3,742.50, less any proceeds 
derived from a resale, none of which were remitted by respondent. 
See Sid Lipsig & Co. v. Joe Belson, 34 Agric. Dec. 417 (1975). Re- 
spondent’s failure to pay $3,742.50 to complainant is a violation of 
section 2 of the Act, for which reparation should be awarded, with 
interest. 

As we have found respondent’s rejection of the cabbage to have 
been without reasonable cause, there is no justification for respond- 
ent’s counterclaim, and it must be dismissed. 


ORDER 


Within thirty (30) days from the date of this order, respondent 
shall pay to complainant, as reparation, $3,742.50, with interest 
thereon at the rate of 18% per annum from July 1, 1983, until 
paid. 

The counterclaim is hereby dismissed. 

Copies of this order shall be served upon the parties. 


BusHMAN Potato SALEs v. IDEAL Foops, Inc. PACA Docket No. 2- 
6626. Decided April 29, 1985. 
Contract terms—Sale price—Inspection—Reparations awarded. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
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reparation against respondent in the amount of $8,550.00 in con- 
nection with one transaction in interstate commerce involving po- 
tatoes, a perishable agricultural commodity. 

Both parties were served with copies of the Department’s report 
of investigation. In addition, respondent was served with a copy of 
the formal complaint, and filed an answer thereto denying any fur- 
ther liability to complainant. 

Since the amount claimed as damages did not exceed $15,000.00 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Pursuant to this procedure 
the verified pleadings of the parties are considered a part of the 
evidence of the case, as is the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements, however, neither party 
did so. Also, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bushman Potato Sales, is a partnership consist- 
ing of Robert Bushman, Jon Bushman, Brian Bushman, and Joe 
Bushman, whose mailing address is Box 388, Galloway, Wisconsin 


54432. 

2. Respondent, Ideal Foods, Inc., is a corporation whose mailing 
address is 5830 Hames Avenue, Orlando, Florida 32805. At all mate- 
rial times, respondent was licensed under the Act. 

3. On February 4, 1984, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent one truckload of 
U.S. No. 1 Russetts, consisting of 720 50# sacks of the 70 size, and 
120 50# sacks of the 80 size, weighing a total of 45,000 pounds, at 
an agreed price of $27.00 per cwt. delivered, or $12,150.00. The con- 
tract was negotiated by Mr. Dutch Krause, Farmers Potato Dist. 
Co., Inc., whose address is P.O. Box 50008, Jacksonville Beach, Flor- 
ida 32250. The truckload of potatoes was shipped to respondent on 
the day of the sale. Prior to shipment, the truckload of potatoes 
was the subject of a federal shipping point inspection. The shipping 
point inspection certificate issued thereafter (No. A-279295) reflects 
that the potatoes graded “U.S. No. 1 70-80 size respectively,” and 
that the condition of the potatoes was as follows: “clean, mature, 
Grade defects are within tolerances—no Soft Rot.” 

4. The potatoes arrived at respondent’s location on February 8, 
1984. Respondent contacted complainant and expressed concern 
over the alleged poor condition of the potatoes. The parties then 
negotiated a reduction in price of $2.00 per sack, or $1,800.00. Com- 
plainant expressly chose not to require a federal inspection before 
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entering into this agreement. The total price agreed upon by the 
parties thus was reduced to $10,350.00. 

5. Respondent has paid complainant $1,800.00 with respect to 
this shipment. 

6. The formal complaint was filed on June 19, 1984, which was 
within nine months of when the cause of action herein accrued. 


CONCLUSIONS 


The only issue for determination is whether the parties entered 
into an agreement, after the potatoes were received and accepted, 
to reduce the agreed price by $2.00 per carton as suggested by com- 
plainant, or whether the parties agreed to reduce the price to $2.00 
per carton as suggested by respondent. With respect to each par- 
ties’ affirmative allegation, it has the burden of proving such alle- 
gation by a preponderance of the evidence. Justice v. Eastern 
Potato Dealers, 30 Agric. Dec. 1352 (1971). Only complainant has 
done so. 

Supporting complainant’s allegation is the adjusted invoice 
which it issued on February 8, 1984, after the parties’ negotiation, 
and its protest, dated March 15, 1984, of respondent’s payment of 
only $1,800.00. Respondent’s position is supported only by its tele- 
gram of February 8, 1984, to complainant stating the price as being 
$2.00 per carton. Were this the only evidence in the record, this 
case would be difficult to decide. However, the record also contains 
a February 4, 1984, inspection certificate in which the potatoes 
were found to be U.S. No. 1, and therefore presumably worth the 
$27.00 per cwt. delivered price to which the parties agreed. Since 
the potatoes were U.S. No. 1 on that date, it hardly seems likely 
that they were only worth $2.00 per carton (or $4.00 per cwt.) four 
days later. In view of this inconsistency between the actual condi- 
tion of the potatoes and respondent’s assertion that the potatoes 
were in such bad condition that they were only worth $2.00 per 
carton, we cannot accept respondent’s version of the facts. 

On the basis of the whole record, we find that respondent was 
obligated to complainant in the amount of $10,350.00. It has paid 
complainant $1,800.00. We, therefore, further find that respondent 
is still obligated to complainant in the amount of $8,550.00, with 
respect to this shipment, and that its failure to pay complainant 
this amount was a violation of section 2 of the Act for which repa- 
ration, plus interest, should be awarded. 
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ORDER 


Within thirty (30) days from the date of this order, respondent 
shall pay complainant $8,550.00, as reparation, plus interest there- 
on at the rate of 13% per annum from March 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


P. Tavitta Co. Miami Inc. v. SANcO Distrisutors, INc. a/t/a 
Sanpy’s Market Basket. PACA Docket No. 2-6756. Decided 
April 29, 1985. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely formal complaint was filed on January 29, 1985. Complain- 
ant seeks to recover $5,840.00 which amount is alleged to be the 
total purchase price for fresh or frozen fruits and vegetables sold to 
and accepted by respondent in July and August, 1984. Respondent 
filed an answer to the formal complaint on March 5, 1985, admit- 
ting that $3,721.75 of the amount claimed by complainant was due 
and owing to complainant on account of the transactions involved 
herein. 


Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$3,721.75. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from September 1, 1984, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount if left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 44 Number 2 


Copies of this order shall be served upon the parties. 


MISCELLANEOUS REPARATION DECISIONS 


Panpo. Brortuers Inc. v. Purtry SUPREME INc. and/or RAPAPORT 
AssociaTEs, Inc. PACA Docket No. 2-6662. Decided March 11, 
1985. 


Andrew Y. Stanton, Presiding Officer. 
Frank A. Libby, Jr., for complainant. 
Robert S. Grodberg, North Billerica, Massachusetts, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $48,547.30 in connection with 
a transaction involving the shipment of produce in interstate com- 
merce. 


A copy of the formal complaint was served on respondent. By 
letter dated January 25, 1985, complainant authorized dismissal of 
its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


INTERNATIONAL FRESH & FROZEN, Foops, INC. v. JIMINI TRADING 
Company. PACA Docket No. 2-6704. Decided March 11, 1985. 


ORDER VACATING ORDER REOPENED AFTER DEFAULT, 
REINSTATING DEFAULT ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. A Default Order was issued on Octo- 
ber 15, 1984. However, subsequent to the issuance of a Default 
Order, respondent filed a motion to reopen the proceeding after de- 
fault and allow the filing of an answer pursuant to section 47.25 of 
the Rules of Practice (7 CFR 47.25(e)). 

In an order issued January 3, 1985, and served upon respondent 
on January 14, 1985, the motion to reopen was granted and re- 
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spondent was given 10 days from its receipt of such order to file an 
answer. The order stated that if an answer was not received within 
this 10 day period, the Default Order would be reinstated. 
Respondent has failed its answer within the period directed by 
the January 3, 1985, order. Therefore, the order granting reopening 
after default is vacated and the October 15, 1984, Default Order is 
reinstated. The amount awarded in the October 15, 1984, Default 
Order shall be paid within 30 days from the date of this order. 
Copies of this order shall be served upon the parties. 


YAKIMA Fruit & CoLp STorAGE Co. v. Crry Wipe Distrisutors, 
Inc. PACA Docket No. 2-6412. Decided March 14, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
was issued on January 31, 1985, awarding reparation to the com- 
plainant in the amount of $1,150.00. By petition received February 
19, 1985 respondent has moved that this matter be reconsidered. 


Accordingly, the order of January 31, 1985 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


AppLe SALES, INc. v. Crry WipE Distrisutors, Inc. PACA Docket 
No. 2-6423. Decided March 14, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
was issued on January 31, 1985, awarding reparation to the com- 
plainant in the amount of $3,475.00. By petition received February 
19, 1985 respondent has moved that this matter be reconsidered. 

Accordingly, the order of January 31, 1985, is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 
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Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


Joe Pups, Inc. v. Crry Wipe Distrisutors, Inc. PACA Docket 
No. 2-6485. Decided March 14, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
was issued on January 23, 1985, awarding reparation to the com- 
plainant in the amount of $11,874.75. By petition received February 
19, 1985, respondent has moved that this matter be reconsidered. 

Accordingly, the order of Janauary 23, 1985 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


TOGNAZZINI SuppLy, INc. v. Crry Wipe Distrisutors, Inc. PACA 
Docket No. 2-6419. Decided March 19, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
was issued on January 22, 1985, awarding reparation to the com- 
plainant in the amount of $2,106.80. By petition received February 
15, 1985, respondent has moved that this matter be reconsidered. 

Accordingly, the order of January 22, 1985, is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 
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DonaLp F. Nico.taus d/b/a D-N Propuce v. City Wipe Distrisu- 
tors. PACA Docket No. 2-6421. Decided March 19, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
was issued on January 31, 1985, awarding reparation to the com- 
plainant in the amount of $1,675.00 By petition received February 
19, 1985 respondent has moved that this matter be reconsidered. 

Accordingly, the order of January 31, 1985, is hereby stayed. 
Complainant may have fifteeen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


DENNIS PRODUCE SALES, INC. v. City Wipe Distrisutors, INc. 
PACA Docket No. 2-6422. Decided March 19, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
was issued on January 31, 1985, awarding reparation to the com- 
plainant in the amount of $158.50. By petition received February 
19, 1985 respondent has moved that this matter be reconsidered. 

Accordingly, the order of January 31, 1985, is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 
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New WEst Foops v. CALIFORNIA NATIONAL, Inc. PACA Docket No. 
2-6675. Decided March 21, 1985. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
T. F. Flynn, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $43,052.70 in connection with 
a transaction involving the shipment of strawberries in interstate 
commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated December 21, 1984, complainant notified the Depart- 
ment that the parties had reached a “tenative resolve”. In a letter 
dated January 22, 1985, the Department gave the complainant 10 
days from its receipt of such letter to state whether it wished to 
maintain its reparation complaint. Complainant was told that if it 
failed to respond, the Department would assume that a settlement 
had been reached, and would dismiss the complaint. No response 
was received. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Kapian’s Fruit & Propuce Co., Inc. v. HOULEHAN, INc. PACA 
Docket No. 2-6495. Decided March 26, 1985. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


An Order was issued in this proceeding on January 4, 1985, 
awarding complainant reparation in the amount of $3,081.10, plus 
interest. On January 14, 1985 respondent filed a petition for recon- 
sideration. The basis for reconsideration is uncertain. The only fac- 
tual matter raised by respondent is that the strawberries involved 
were precooled. Apparently respondent believes the Department of 
Agriculture feels they were not. Since the decision did not turn on 
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this point, it need not be addressed. In any event, there is no find- 
ing regarding precooling since the question is irrelevant. 

In view of the above the petition for reconsideration is denied. 

The Order issued on January 4, 1985 remains in effect, and the 
amount awarded therein shall be paid within 30 days from the date 
of this order. 

Copies of this order shall be served upon the parties. 


Bic Rep Tomato PAcKERS v. SCHERER & LUNDY Propuce. PACA 
Docket No. 2-6555. Decided March 27, 1985. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an Order 
was issued on January 11, 1985, awarding reparation to complain- 
ant against respondent in the amount of $10,948.20 with interest 
thereon at the rate of 18% per annum from May 1, 1983, until 
paid. On February 5, 1985, and within the time allowed therefor, 
respondent filed a Petition for Reconsideration and/or Rehearing. 


Respondent’s Petition is premised upon its argument that com- 
plainant has failed to prove its case, and its attempt to denigrate 
complainant’s opening statement. However, under the Rules of 
Practice, anything in the pleadings, if verified, and anything in a 
verified statement is to be considered evidence. 7 CFR 47.20. In its 
verified opening statement, complainant provided sufficient evi- 
dence to warrant the conclusion reached in the January 11, 1985, 
Decision and Order. Respondent failed to respond to this evidence 
in any manner. This failure forced the conclusion that complainant 
had satisfied its burden of proving its affirmative allegations by a 
preponderance of the evidence. 

Respondent’s objections to the January 11, 1985, Decision and 
Order were fully answered therein, and upon reconsideration we 
find that the order of January 11, 1983, is supported by the evi- 
dence and the law applicable thereto. Accordingly, the respondent’s 
Petition is dismissed without serving a copy thereof upon complain- 
ant. 

The reparation awarded in or order of January 11, 1985, shall be 
paid within thirty (80) days from the date of this order. 

Copies hereof shall be served upon the parties. 
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TANITA Farms, Inc. v. Crry WivE Distrisutors, Inc. PACA Docket 
No. 2-6440. Decided April 3, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a decision 
was issued on February 19, 1985, awarding reparation to the com- 
plainant in the amount of $91.25. By petition received March 12, 
1985 respondent has moved that this matter be reconsidered. 

Accordingly, the order of February 19, 1985 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


BELRIDGE PACKING Co. v. First QUALITY Fruit & Propuce Co., INc. 
and/or C. H. Roprnson Company. PACA Docket No. 2-6451. 
Decided April 3, 1985. 


Andrew Y. Stanton, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondents, First Quality, pro se. 

Owen Gleason, Eden Prairie, Minnesota, for respondent Robinson. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on February 27, 1985, awarding reparation to 
the complainant in the amount of $7,771.00. By mailgram received 
March 11, 1985, complainant has moved that this matter be stayed 
and complainant given until March 29, 1985, to file a petition for 
reconsideration. 

Accordingly, the order of February 27, 1985, is hereby stayed. 
Complainant may have until March 29, 1985, to file a petition for 
reconsideration. 

Copies of this order shall be served upon the parties. 
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Buti & Price, Inc. a/t/a ALAN BuLL Propuce v. Crry WipE Dis- 
TRIBUTORS, INc., PACA Docket No. 2-6462. Decided April 3, 
1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
was issued on February 25, 1985, awarding reparation to the com- 
plainant in the amount of $1,706.40. By petition received March 18, 
1985 respondent has moved that this matter be reconsidered. 

Accordingly, the order of February 25, 1985 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


SEABOARD Propuce Distrisutors, Inc. v. Crry WipE DISTRIBUTORS, 
Inc. PACA Docket No. 2-6471. Decided April 3, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a decision 
was issued on February 25, 1985, awarding reparation to the com- 
plainant in the amount of $3,471.05. By petition received March 18, 
1985 respondent has moved that this matter be reconsidered. 

Accordingly, the order of February 25, 1985, is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


BorELLI Propuce Distrisutors v. Crry Wipe Distrisutors, INC. 
PACA Docket No. 2-6488. Decided April 3, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a decision 
was issued on February 25, 1985, awarding reparation to the com- 
plainant in the amount of $638.50. By petition received March 18, 
1985 respondent has moved that this matter be reconsidered. 
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Accordingly, the order of February 25, 1985, is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


Pappas & Co. v. RALPH & CoNno COMMUNALE PrRopuUCE Corp. PACA 
Docket No. 2-6504. Decided April 3, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on February 28, 1985, awarding reparation to 
the complainant in the amount of $2,100.00. By telephone call on 
March 7, 1985, respondent indicated that it wished to file a petition 
for reconsideration. Respondent asked for an extension until March 
28, 1985, to file its petition. 

Accordingly, the order of February 28, 1985, is hereby stayed. Re- 
spondent may have until March 28, 1985, to file its petition for re- 
consideration. 

Copies of this order shall be served upon the parties. 


Tue Kinac’s CREEK CANNING Co., INc. v. EMERSON H. Exuiotr d/b/a 
EMERSON Etiott Propucre. PACA Docket No. 2-6718. Decided 
April 3, 1985. 


ORDER VACATING REPARATION ORDER DISMISSING COMPLAINT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $26,643.60 in connection with 
a transaction involving the shipment of tomatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. Re- 
spondent filed an answer, admitting liability. Therefore, a repara- 
tion order was issued on March 11, 1985, awarding complainant the 
$26,643.60 claimed in the complaint. However, subsequent to the 
preparation of the reparation order but prior to its issuance, com- 
plainant notified the Department that it wished to withdraw its 
complaint and requested dismissal of this action. Therefore, the 
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March 11, 1985, reparation order is hereby vacated and the com- 
plaint is dismissed. 
Copies of this order shall be served upon the parties. 


BRYANT PACKING Co. v. M. Orrutt Co., INc. and/or ADOLPH CIMINO 
Co., PACA Docket No. 2-6518. Decided April 10, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on March 21, 1985, awarding reparation to 
the complainant from respondent M. Offutt Co., Inc. in the amount 
of $5,820.80. The complaint was dismissed against respondent 
Adolph B. Cimino Co. By letter received March 28, 1985, M. Offutt 
Co., Inc. has moved that this matter be reconsidered. 

Accordingly, the order of March 21, 1985 is hereby stayed. Com- 
plainant and respondent Adolph B. Cimino Co. may have 10 days 
from receipt of this order to file an answer to the petition for re- 
consideration. 

Copies of this order shall be served upon the parties. A copy of 
the petition of M. Offutt Co., Inc. shall be served upon the com- 
plainant and Adolph B. Cimino Co. along with this order. 


J-B Distrisutinc Co. v. Crry Wipe Distrisutors, Inc. PACA 
Docket No. 2-6386. Decided April 22, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seqg.), a decision 
was issued on February 19, 1985, awarding reparation to the com- 
plainant in the amount of $2,130.00. By petition received March 12, 
1985 respondent has moved that this matter be reconsidered. 

Accordingly, the order of February 19, 1985 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 
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Gotp Coast PAcKING, Inc. v. Crry Wipe Distrisutors, Inc. PACA 
Docket No. 2-6474. Decided April 22, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a decision 
was issued on February 19, 1985, awarding reparation to the com- 
plainant in the amount of $178.50. By petition received March 12, 
1985 respondent has moved that this matter be reconsidered. 

Accordingly, the order of February 19, 1985 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


BURNAND AND Co., INc. v. ANTHONY GAGLIANO & Co., Inc. PACA 
Docket No. 2-6617. Decided April 26, 1985. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $3,168.00 in connection with a 
transaction involving the shipment of cucumbers in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated March 11, 1985, complainant notified the Department 
that the case has been settled, and authorized dismissal of its com- 
plaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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Co.ace Bros., Inc. v. A&J Propuce Corp. and/or ADVANCE Bro- 
KERAGE, Inc. PACA Docket No. 2-6365. Decided April 29, 1985. 


Andrew Y. Stanton, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, A&J pro se. 

Leroy W. Gudgeon, Northfield, Illinois, for respondent Advance. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on March 21, 1985, dismissing the complaint. 
By telegram received March 26, 1985, complainant has moved that 
this matter be reconsidered and that it be allowed an extension 
until April 17, 1985, to file a formal petition for reconsideration. 

Accordingly, the order of March 21, 1985, is hereby stayed. Com- 
plainant will have until April 17, 1985, to file a formal petition for 
reconsideration. 

Copies of this order shall be served upon the parties. 


M & M Propuce Farms AND SALES v. Sou SALINS, INc. PACA 
Docket No. 2-6525. Decided April 30, 1985. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Howard Silberberg, McLean, Virginia, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C 499 et seq.), a Decision 
and Order was issued on February 21, 1985, awarding reparation to 
the complainant in the amount of $2,548.00. By Petition for Recon- 
sideration received March 4, 1985, respondent has petitioned that 
this matter be reconsidered. 

Accordingly, the order of February 21, 1985 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reconsider. 
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Copies of this Order shall be served upon the parties. A copy of 
Respondent’s Petition shall be served upon the complainant, along 
with this Order. 
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REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


Woopy’s Tomato Corp. v. Mar-Tin Tomato Co., Inc. PACA Docket 
No. RD-85-130. Decided March 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,771.10, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


STANDARD FRUIT AND STEAMSHIP COMPANY v. BEsT PRODUCE Co., 
Inc. a/t/a NEw AIRLINE Propuce Co. PACA Docket No. RD-85- 
131. Decided March 4, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$14,591.30, plus 13 percent interest per annum from August 1, 
1984, until paid. 


Myco v. LAKE Crtry WHOLESALE Foops & Propuce. PACA Docket 


No. RD-85-132. Decided March 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,614.25, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Kirk Propuce, INc. v. GWENDOLYN V. CARELLO and ELAINE M. 
Pavia d/b/a Lake Crty WHOLESALE Foops & Propucre. PACA 
Docket No. RD-85-133. Decided March 4, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$13,654.50, plus 13 percent interest per annum from August 1, 
1984, until paid. 


YaTARO MinaMI, d/b/a H. Y. Minami & Sons v. LAKE City WHOLE- 
SALE Foops & Propuce. PACA Docket No. RD-85-134. Decided 
March 4, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$6,905.50, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Mitton E. NEtson, d/b/a LAKE Crry WHOLESALE Foops & PRODUCE. 
PACA Docket No. RD-85-135. Decided March 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,693.12 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


SEAL Propuce or GeoraiA, Inc. v. C & R Propuce Co. PACA 
Docket No. 85-124. Decided March 6, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$35,831.00, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


Byrp PropucE ComMPpANY v. LAKE CiTry WHOLESALE Foops & 
Propuce. PACA Docket No. RD-85-125. Decided March 6, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,816.35, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


Apro, Inc. v. LAKE Crry WHOLESALE Foops & Propucre. PACA 
Docket No. RD-85-126. Decided March 6, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$1,114.60, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Nocates Fruit & Tomators Dist., Inc. v. Max KAuFMAN INc. 
PACA Docket No. RD-85-127. Decided March 6, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$16,008.30, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


BARNWORTHS, INC. v. FRANK MARCHESOTTO CoMPANY, Inc. PACA 
Docket No. RD-85-128. Decided March 6, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,409.10, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


J-B Distrisutinc Co. v. FRANK MARCHESOTTO COMPANY, INC. 
PACA Docket No. RD-85-129. Decided March 6, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,907.00 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


Vauu-Pak, INc. v. RicHarp V. Frerras, d/b/a Texas PRODUCE. 
PACA Docket No. RD-85-118. Decided March 8, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$6,028.10, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


FRANK M. Mrinarpo v. Texas Propuce. PACA Docket No. RD-85- 
119. Decided March 8, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$13,672.20, plus 13 percent interest per annum from January 8, 
1984, until paid. 


Nep’s Moopy Creek Propuce, INc. v. STEPHEN J. WEIDEN- 
BAKER, d/b/a StEvE’s BROKERAGE. PACA Docket No. RD-85-120. - 
Decided March 8, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$4,252.87, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


MICHEAL SANTELLI & Sons, Inc. v. B M T Distrisutors, Inc. PACA 
Docket No. RD-85-121. Decided March 8, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,528.00, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


JoHN K. Harmon, d/b/a HARMON COMPANY PRODUCE v. GWENDO- 
LYN V. CARELLO and ELAINE M. Pavia, d/b/a Lake Crty WHOLE- 
SALE Foops & Propuce. PACA Docket No. RD-85-122. Decided 
March 8, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,337.50, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


MAINE FARMERS EXCHANGE v. HENRY Proto, INc. PACA Docket 
No. RD-85-123. Decided March 8, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$22,690.15, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


HOLLANDALE MARKETING ASSOCIATION v. HEIDEMA FRUIT AND 
Propuce Company. PACA Docket No. RD-85-186. Decided March 
18, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$12,309.50 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


Sonora RANCHES, INC. v. ANDy’s Propuce Co. PACA Docket No. 
RD-85-137. Decided March 13, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$2,226.15, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


WINTER GARDEN GROwERS, INC. v. ANDY’s Propuce Co. PACA 
Docket No. RD-85-138. Decided March 13, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,652.60, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Dew-Gro, INc., a/t/a CENTRAL WEsT PRODUCE v. Best Propuce Co. 
Inc. PACA Docket No. RD-85-144. Decided March 15, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,809.90, plus 18 percent interest per annum from December 1, 
1984, until paid. 


Rosert L. Meyer, d/b/a Mreyer TOMATOES v. GULFPORT TOMATOES, 
Inc. PACA Docket No. RD-85-145. Decided March 15, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$9,986.50, plus 13 percent interest from September 1, 1984, until 
paid. 


Santa CLARA Propuce, INc. v. Bos’s Propucg, Inc. PACA Docket 
No. RD-85-146. Decided March 15, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$217.50, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Grirrin & BRAND SALEs AGENCY, INc. v. Bos’s Propuce, INC. 
PACA Docket No. RD-85-147. Decided March 15, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$1,517.50, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


H & H Propuce SA.gs, INc. v. FRANK MARCHESOTTO CoMPANY, INC. 
PACA Docket No. RD-85-148. Decided March 15, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,518.80 plus 13 percent interest per annum from September 1, 
1984, until paid. 


ANTHONY SIvEstrRO, INc. v. SuNG LunG Co., Inc. PACA Docket No. 
RD-85-139. Decided March 18, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,593.50, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


B. G. ENTERPRISES, INC., a/t/a B. G. Sates COMPANY v. RICHARD V. 
Freitas, d/b/a Texas Propuce. PACA Docket No. RD-85-140. De- 
cided March 18, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$9,422.95, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


THe GARIN CoMPANY v. TAYLOR-ByeErs, Inc. PACA Docket No. RD- 
85-141. Decided March 18, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,943.50, plus 13 percent interest per annum from September 1, 
1984, until paid. 


W. E. Bamzy & Son, Inc. a/t/a Wayne E. Battey Propuce Co. v. 
FRANK MARCHESOTTO ComPANY, INc. PACA Docket No. RD-85-142. 
Decided March 18, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$9,892.00, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


Bonita PAcKING Co. v. FRANK MARCHESOTTO CoMPANY, INc. PACA 
Docket No. RD-85-143. Decided March 18, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$3,301.60, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Four Star Tomato, INc. v. TOMATOES, INc. PACA Docket No. RD- 
85-149. Decided March 20, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,124.00, plus 13 percent interest per annum from June 1, 1984, 
until paid. ; 


SuNLIGHT Tomato Co., INc. v. BEACON Fruit & Propuce Co., INc. 
PACA Docket No. RD-85-151. Decided March 20, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$39,737.48 plus 13 percent interest per annum from January 1, 
1984, until paid. 


FetpA GROWERS AND Packers Co-op v. JOSEPH A. CUTTONE Co. 
PACA Docket No. RD-85-153. Decided March 20, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$8,722.50, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


WATSONVILLE Berry Co-op v. FRANK MARCHESOTTO COMPANY, INC. 
PACA Docket No. RD-85-154. Decided March 22, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$15,899.60, plus 13 percent interest per annum from August l, 
1984, until paid. 


Utan Pie Cuerry Co-op, INc. v. GOLDEN CREAM Do-Nut CoMPANY. 
PACA Docket No. RD-85-155. Decided March 22, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$25,216.80, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


VaNn BurEN County Fruit EXCHANGE, INC. v. HEIDEMA FRUIT AND 
Propuce Company. PACA Docket No. RD-85-156. Decided March 
22, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,284.55, plus 138 percent per annum from October 1, 1984, until 
paid. 


R. C. McEntTIRE, JR. v. GRAYSON E. Lewis, d/b/a ToMATO OF VA. 
PACA Docket No. RD-85-157. Decided March 22, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$739.75, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Mazzie Farms SALEs, INc. v. Bos’s Propuce, Inc. PACA Docket 
No. RD-85-158. Decided March 22, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$900.00, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


Gop BELL, INc. v. BEACONE Fruit & Propuce Co., Inc. PACA 
Docket No. RD-85-159. Decided March 25, 1985. 
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Respondent was ordered to pay complainant, as_ reparation, 
$2,270.50, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


WiLuiaM Y. MurpHey, d/b/a NATIVE AMERICAN Farms v. Go/WEsT- 
ERN Propuce & CommonpitTigEs, Inc. PACA Docket No. RD-85-160. 


Respondent was ordered to pay complainant, as_ reparation, 
$71,119.58, plus 13 percent interest per annum from December 1, 
1984, until paid. 


Sam WancG Foop Corp., Inc. v. ETERNAL Propuce, Lrp. PACA 
Docket No. RD-85-161. Decided March 25, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$1,812.50, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


GrirFIN & BRAND OF MCALLEN, INC v. STANLEY INTERNATIONAL. 
PACA Docket No. RD-85-162. Decided March 25, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$17,550.00, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


VALLEY ONIONS, INC. v. FERNANDO’s, INc. PACA Docket No. RD- 
85-163. Decided March 25, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$9,498.52, plus 13 percent interest per annum from February 1, 
1984, until paid. 


STANDARD FRUIT AND STEAMSHIP COMPANY v. AstRO Megat TRAD- 
ING, Inc. PACA Docket No. RD-85-164. Decided March 25, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$48,669.50, plus 13 percent interest per annum from January 1, 
1984, until paid. 


MELVIN Brown, WILLIAM L. RIGDON AND DAVE WIERMAN, d/b/a 
Four Star Propucts v. Jor Coppo.a, d/b/a ALL UNITED Fruit & 
Propuce Co. PACA Docket No. RD-85-165. Decided March 25, 
1985. 


Respondent was ordered to pay complainant, as reparation, 
$11,461.50, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


Bonita PackinG Co. v. Roy E. Barker Propuce, Inc. PACA 
Docket No. RD-85-166. Decided March 25, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,978.30, plus 13 percent interest per annum from October 1, 1984, 
until paid. 


Bonita PACKING Co., a/t/a BETERAVIA FARMS v. Roy E. BARKER 
Propuce Co. PACA Docket No. RD-85-167. Decided March 25, 
1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,774.50, plus 13 percent interest per annum from October 1, 1984, 
until paid. 


V. H. AZHDERIAN AND Co., Inc. v. Roy E. BARKER Propuce, INC. 
PACA Docket No. RD-85-168. Decided March 25, 1985. 

Respondent was ordered to pay complainant, as reparation, 
$504.00, plus 13 percent per annum from September 1, 1984, until 
paid. 


Paciric FarM Company v. Roy E. BARKER Propuce, Inc. PACA 
Docket No. RD-85-169. Decided March 26, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$715.50, plus 13 percent per annum from August 1, 1984, until paid. 


Myco v. Bos’s Propucg, Inc. PACA Docket No. RD-85-170. Decid- 
ed March 26, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$450.00, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Nick Deis Co., Inc. v. Bos’s Propucer, Inc. PACA Docket No. RD- 
85-171. Decided March 26, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,517.50, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


TANITA Farms, INC. v. Bos’s Propuce, Inc. PACA Docket No. RD- 
85-172. Decided March 26, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$256.75, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


VENIDA PACKING, INC. v. FRANK MARCHESOTTO COMPANY, INC. 
PACA Docket No. RD-85-173. Decided March 26, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$4,217.80, plus 13 percent interest per annum from September 1, 
1984, until paid. 


INLAND Fruit & Propucts Co. v. FRANK MARCHESOTTO COMPANY, 
Inc. PACA Docket No. RD-85-174. Decided March 27, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$891.50, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


MENDELSON-ZELLER Co., INC. v. FRANK MARCHESOTTO COMPANY, 
Inc. PACA Docket No. RD-85-175. Decided March 27, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,286.00, plus 13 percent interest per annum from November 1, 
1984, until paid. 


Pecos CANTALOUPE Co., INc. v. FRANK MARCHESOTTO CoMPANY, INC. 
PACA Docket No. RD-85-176. Decided March 27, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$4,441.80, plus 13 percent interest per annum from September 1, 
1984, until paid. 


Mitts DIistRIBUTING COMPANY v. FRANK MARCHESOTTO COMPANY, 
Inc. PACA Docket No. RD-85-177. Decided March 27, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,771.30, plus 13 percent interest per annum from September 1, 
1984, until paid. 


Pine Istanp Farms, Inc. v. Drxon Brotruers Propuce. PACA 
Docket No. RD-85-178. Decided March 27, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$9,093.60, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Way, INc., a/t/a Issac Kossow Company v. ETERNAL Propuce Ltp. 
PACA Docket No. RD-85-179. Decided April 1, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$4,511.50, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


BRELAND’s Farm v. JACK F. Beckum, d/b/a BATESVILLE PRODUCE 
Co.PACA Docket No. RD-85-180. Decided April 1, 1985. 


Respondent was ordered to pay complainant, as reparation, 


$2,327.05, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


Tanita Farms, Inc. v. ASIAN TRADING ComPpANy Ltp. PACA Docket 
No. RD-85-181. Decided April 1, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$339.50, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


SMELTZER ORCHARD CoMPANY v. Mom’s SuGAR CRUSTED Pres. PACA 
Docket No. RD-85-182. Decided April 1, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$5,072.15, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


LOUISIANA BROKERAGE Co., INc., a/t/a JoHN WEYMAN Co. v. HEI- 
DEMA FRuIT AND Propuce Company. PACA Docket No. RD-85-183. 
Decided April 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$176.75, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


TRADEMARK Propuce & SALEs v. C & R Propuce Co. PACA Docket 
No. RD-85-184. Decided April 2, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$3,800.00, plus 13 percent interest per annum from April 1, 1984, 
until paid. ; 


Artuur G. Six, Inc. v. BEAcon Fruit & Propuce.Co., Inc. PACA 
Docket No. RD-85-186. Decided April 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$25,267.17, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


-o- 


FAULKNER & BALLESTEROS Propuce Co., Inc. v. Best Propuce Co., 
Inc., a/t/a New Arruine Propuct Co. PACA Docket No. RD-85- 
188. Decided April 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$30,171.90, plus 13 percent interest per annum from September 1, - 
1984, until paid. 


NORTHLAND Packers & Growers, INc. v. HENRY Proto PRODUCE, 
Inc. PACA Docket No. RD-85-187. Decided April 2, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$8,915.00, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


P. H. Smncretary & Sons v. HorFMAN ENTERPRISES. PACA Docket 
No. RD-85-190. Decided April 2, 1985. 


Respondent was ordered to pay complainant, as. reparation, 
$3,457.20, plus 13 percent interest per annum from: September 1, 
1984, until paid. 


RESNIKOFF AND KikuTa, INC. v. WINDMILL FArMs,, INc. PACA 
Docket No. RD-85-192. Decided April 2, 1985. rey 
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Respondent was:'ordered to pay complainant, as reparation, 
$16,376.70, plus°13' percent interest per annum from February 1, 
1984, until paid. 


Rocky Propuce,: INc. v. Jacop CaRo.io, d/b/a Harvest Fruit 
Rancu. PACA Docket No. RD-85-191. Decided April 4, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$8,669.00, plus ‘I8percent interest per annum from June 1, 1984, 
until paid. 


Jacoss MALCOLM AND Burtt v. Corcan & Son, Inc. PACA Docket 
No. RD-85-194. Decided April 17, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$16,268.00, plus 13 percent interest per annum from June 1, 1984, 
until paid. ' 


Mission Propuce, INc, v. CorGAN & Son, Inc. PACA Docket No. 
RD-85-195. Decided April 17, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$2,982.50, plus 13percent interest per annum from August 1, 1984, 
until paid. 


M & C Propuce Co., Inc. v. CorGan & Son, Inc. PACA Docket No. 
RD-85-196. Decided April 17, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,180.00, plus 13 percent interest per annum from November 1, 
1984, until paid. 


Mark R. Kracie and Georce W. Kraair, d/b/a Kracie & Associ- 
ATES v. CoRGAN & Son, Inc. PACA Docket No. RD-85-197. Decided 
April 17, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$2,748.00, plus 13 percent interest per annum from August 1, 1984, 
until paid. 


FresH WESTERN MARKETING, INC. v. CorGAN & Son, Inc. PACA 
Docket No. RD-85-198. Decided April 17, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$13,958.28, plus 13 percent interest per annum from January 1, 
1985, until paid. 


State Wipe SAues Co., Inc. v. LAKE Crry WHOLESALE Foops & 
Propuce. PACA Docket No. RD-85-199. Decided April 18, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$1,216.20, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Dynasty Farms, Inc. v. LAKE Crry WHOLESALE Foops & PRODUCE. 
PACA Docket No. RD-85-200. Decided April 18, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$3,927.00, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


V. L. WALKER Co., INc. v. LAKE Crry WHOLESALE Foops & PRODUCE. 
PACA Docket No. RD-85-201. Decided April 18, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$3,880.00, plus 13 percent interest per annum from May 1, 1984, 
until paid. 


Cat-West PackInG Co., INc. v. FRANK MARCHESOTTO CoMPANY, INC. 
PACA Docket No. RD-85-202. Decided April 18, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$10,142.40, plus 13 percent interest per annum from September 1, 
1984, until paid. 


C. H. Roprnson CoMPANy v. FRANK MARCHESOTTO CoMPANY, INC. 
PACA Docket No. RD-85-203. Dated April 18, 1985. 


Respondent was ordered to pay complainant, as_ reparation, 
$21,016.25, plus 13 percent interest per annum from October 1, 
1984, until paid. 


BuJuLIAN Bros., Inc. v. Troy H. Criss & Sons, Inc. PACA Docket 
No. RD-85-204. Decided April 19, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$38,861.40, plus 13 percent interest per annum from October 1, 
1984, until paid. 


Pree Dee Orcnarps, INc., v. Troy H. Crisp & Sons, Inc. PACA 
Docket No. RD-85-205. Decided April 19, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$54,090.27, plus 13 percent interest per annum from September 1, 
1985, until paid. 


Tip Top GROWERS AND PACKERS v. JOSEPH A. CuTTONE Co. PACA 
Docket No. RD-85-206. Decided April 19, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$27,040.20, plus 13 percent interest per annum from June 1, 1984, 
until paid. 


PALLMAN Farms v. CARL D. CutTTone, d/b/a JosEpH A. CUTTONE 
Co. PACA Docket No. RD-85-207. Decided April 19, 1985. 
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Respondent was ordered to pay complainant, ‘as reparation, 
$30,765.60, plus 13 percent interest per annum’ from October 1, 
1984, until paid. 


BarRETT Propuce Co. v. Bos’s Propuce, Inc. PACA Docket No. 
RD-85-208. Decided April 24, 1985. 


Respondent was ordered to pay complainant, ‘as reparation, 
$3,014.00, plus 13 percent interest per annum from we 1, 1984, 
until paid. 


SmitH Porato, Inc. v. T & J Foops. PACA Docket No. 85-209. De- 
cided April 24, 1984. 
Respondent was ordered to pay complainant, as reparation, 


$3,560.00, plus 13 percent interest per annum from October 1, 1984, 
until paid. 


NoGALes Fruit & Tomato Dist., Inc. v. SANTA Fe Propuce. PACA 
Docket No. RD-85-210. Decided April 24, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$28,393.91, plus 13 percent interest per annum from April 1, 1984, 
until paid. 


Francis Propuce Co., Inc. v. Tomato or Va. PACA Docket No. 
RD-85-211. Decided April 24, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$9,576.00, plus 13 percent interest per annum from July 1, 1984, 
until paid. 


THE Nunes Company, INc. v. B & E Propucer, Inc. PACA Docket 
No. RD-85-212. Decided April 24, 1985. 
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Respondent was ordered to pay complainant, as reparation, 
$1,685.00, plus 13 percent interest per annum from July 1, 1985, 
until paid. 


Action Propuce v. ANDy’s Propuce Co. PACA Docket No. RD-85- 
213. Decided April 25, 1985. 


Respondent was ordered to pay complainant, as _ reparation, 
$19,702.45, plus 13 percent interest per annum from November 1, 
1984, until paid. 


A. Sam & Sons Propuce Co., Inc. v. DorFMAN PropuceE Co., INc. 
PACA Docket No. RD-85-214. Decided April 25, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$22,662.50, plus 13 percent interest per annum from March 1, 1984, 
until paid. 


JouHN Livacicu Propuce, INc., a/t/a Vista Avocapo v. Top QuAL- 
try Frurr & Propuce Distrisutors, Inc. PACA Docket No. RD-85- 
215. Decided April 25, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$13,116.00, plus 13 percent interest per annum from October 1, 
1984, until paid. 


Drxon Tom-A-Toz Companiss, Inc. formerly: Dixon Tom-A-ToE 
Propuce, Inc. v. R. H. Propucs, Inc. and/or Far Horizon TRapD- 
ING Company, Inc. PACA Docket No. RD-85-216. Decided April 25, 
1985. 


Respondent was ordered to pay complainant, as reparation, 


$2,217.60, plus 13percent interest per annum from February 1, 
1984, until paid. 
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SHasco TRADING Co. v. 46 Taveras Fruit Import, INc., a/t/a Ta- 
verAS Fruit Import. PACA Docket No. RD-85-217. Decided April 
25, 1985. 


Respondent was ordered to pay complainant, as reparation, 
$16,047.88, plus 13 percent interest per annum from October 1, 
1984, until paid. 


MISCELLANEOUS DECISIONS ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


RicHarp C. CRANE v. HEIDEMA FRUIT AND PRODUCE COMPANY. 
PACA Docket No. RD-85-50. Order issued March 13, 1985. 


ORDER REOPENING AFTER DEFAULT 


[New Docket No. PACA 2-6738.] 

In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), the respondent 
failed to file a timely answer. However, subsequent to the issuance - 
of a Default Order on December 12, 1984, resondent filed a Motion 
to Reopen the Proceeding after Default and allow the filing of an 
answer pursuant to Section 47.25 of the Rules of Practice (7 CFR 
47.25(e)). Consequently, the December 12, 1984, Default Order was 
stayed on January 10, 1985, and complainant was served with a 
copy of respondent’s Motion. By letter dated January 21, 1985, com- 
plainant opposed respondent’s Motion. 

The record has been carefully considered and it is concluded that 
the Motion to Reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the Motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 Agric. Dec. 790 (1957). Accordingly, respondent’s Default in 
the filing of an answer is set aside. 

Copies of this Order shall be served upon the parties. Also, re- 
spondent shall be served with a copy of the formal complaint. Re- 
spondent shall have ten days from service of this Order to file an 
answer. No extensions of time will be granted. Failure to file a 
timely answer will result in this Order being vacated and the De- 
fault Order being reinstated. 
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F & L Enterprises, Inc. v. T. J. Power & Company. PACA Docket 
No. RD-85-64. Order issued March 18, 1985. 


ORDER VACATING STAY, REINSTATING DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $3,047.26 in connection with a 
transaction involving the shipment of potatoes in interstate com- 
merce. A Default Order was issued on December 31, 1984, in the 
amount of $3,047.26, upon the respondent’s failure to file a timely 
answer. Subsequent to the Default Order, respondent filed a 
Motion to Reopen After Default. A Stay Order was issued on Janu- 
ary 17, 1985. 

By letter dated January 22, 1985, the parties informed the De- 
partment that respondent has paid the Default Order in full. 
Therefore, it is obvious that respondent no longer desires to reopen 
after default. Accordingly, the January 17, 1985, Stay Order is va- 
cated and the December 31, 1984, Default Order is reinstated. 

Copies of this Order shall be served upon the parties. 


New WEst Foops v. FEDERATED Foops, Inc. PACA Docket No. RD- 
-47. Order issued March 22, 1985. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), the respondent 
failed to file a timely answer. However, subsequent to the issuance 
of a Default Order on December 11, 1984, respondent filed a Motion 
to Reopen the proceeding after default and allow the filing of an 
answer pursuant to section 47.25 of the Rules of Practice (7 CFR 
47.25(e)). Accordingly, the December 11, 1984, Default Order was 
stayed by Order dated January 3, 1985, and complainant was given 
the opportunity to reply to respondent’s Petition. Complainant filed 
a response in which it raised no objections to the reopening re- 
quested by respondent. 

The record has been carefully considered and it is concluded that 
the Motion to Reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the Motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 Agric. Dec. 790 (1957). Accordingly, respondent’s default in 
the filing of an answer is set aside. 
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Copies of this Order shall be served upon the parties. Respondent 
is granted 10 days from service of this Order to file an answer to 
the complaint. No extensions of time will be granted. The failure to 
file an answer within 10 days of service of this Order will result in 
this Order being vacated and the default order being reinstated. 


CLARENCE W. Rosinson, d/b/a/ Rospinson Farms v. MICHAEL 
Bros., Inc. PACA Docket No. RD-85-84. Order issued April 1, 
1985. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), the respondent 
failed to file a timely answer. Subsequent to the issuance of a De- 
fault Order, respondent filed a Motion to Reopen the proceeding 
after default and allow the filing of an answer pursuant to Section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). The case was, there- 
fore, stayed and complainant was given an opportunity to answer 
respondent’s Motion. Complainant did not file such answer. 

The record has been carefully considered and it is concluded that 
the Motion to Reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the Motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, respondent’s default in the 
filing of an answer is set aside and the proposed answer submitted 
by respondent is hereby ordered filed and served upon complain- 
ant, along with this Order. 

Copies of this Order shall be served upon the parties. 


Propuce Distrisutors, Inc. v. MICHAEL Bros, Inc. PACA Docket 
No. RD-85-93. Order issued April 1, 1985. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), the respondent 
failed to file a timely answer. Subsequent to the issuance of a De- 
fault Order, respondent filed a Motion to Reopen the proceeding 
after default and allow the filing of an answer pursuant to Section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). The case was, there- 
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fore, stayed and, complainant was given an opportunity to answer 
respondent’s Motion. Complainant did not file such answer. 

The record has been carefully considered and it is concluded that 
the Motion to Reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the Motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, respondent’s default in the 
filing of an answer is set aside and the proposed answer submitted 
by respondent is hereby ordered filed and serving upon complain- 
ant, along with this Order. 

Copies of this Order shall be served upon the parties. 


FANCEE Farms INC. v. RYERSON CREEK Propuce Co. PACA Docket 
No. RD-85-150. Order issued April 1, 1985. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
of $20,121.03 against respondent in connection with transactions in 


interstate commerce involving shipments of celery. A copy of the 
formal complaint was served upon respondent, and respondent has 
failed to file an answer thereto. 

Complainant, Fancee Farms Inc., is a corporation whose address 
is P.O. Box 790, Sarasota, Florida. Respondent, Ryerson Creek 
Produce Co., is a corporation whose address is 1051 E. Norton 
Avenue, Muskegon, Michigan. Respondent was licensed under the 
Act at the time of the transactions involved herein. 

Prior to the issuance of a Default Order in this proceeding, the 
Department was advised that respondent had filed in the United 
States Bankruptcy Court, Western District of Michigan, Southern 
Division, a voluntary Petition for reorganization pursuant to Chap- 
ter XI of the Bankruptcy Act (11 U.S.C. §§ 1101-1704). 

11 U.S.C. § 362 provides for an automatic stay against. continuing 
an action involving a debt once a party has filed a Petition under 
the Bankruptcy Code. Therefore, in accordance with 11 US.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 
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Copies hereof shall be served upon the parties. 


Four Star Tomato, Inc. v. TOMATOES, Inc. PACA Docket No. RD- 
85-149. Order issued April 16, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on March 20, 1985, awarding reparation to the 
complainant in the amount of $2,124.00. By letter received April 1, 
1985, respondent has moved that this matter be reopened after de- 
fault. 

Accordingly, the order of March 20, 1985 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this Order to 
file an answer to the Petition to Reopen After Default. 

Copies of this Order shall be served upon the parties. A copy of 
respondent’s Petition shall be served upon the complainant. 


RESINKOFF AND Kikuta, INc., a/t/a R&K Distrisutors v. WIND- 
MILL Farms, Inc. PACA Docket No. RD-85-192. Order issued 
April 16, 1985. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on April 2, 1985, awarding reparation to the com- 
plainant in the amount of $16,376.70. By letter received March 29, 
1985, but not processed until after the Default Order was issued, 
respondent has submitted an unsworn answer in which it denies 
responsibility for the transactions set forth in the complaint. Re- 
spondent’s answer cannot be accepted until the case is reopened 
after default. Therefore, respondent will be given an opportunity to 
file a Motion to Reopen After Default pursuant to 7 CFR § 47.25(e). 
It should be noted that respondent must provide a good reason why 
a timely answer was not filed. 
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The April 2, 1985, Default Order is stayed. Respondent will have 
10 days from its receipt of this Order to file its Motion to Reopen 
After Default. 

Copies of this Order shall be served upon the parties. 
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In re: Sup DispatcH AceEncy, Inc. PQ Docket No. 43. Decided 
March 7, 1985. 


Improper storage of garbage—Civil penalty—Consent. 


Joseph Pembroke, Req. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act), (21 U.S.C. §§ 111 and 120) and the Act of 
August 20, 1912 as amended (Act) (7 U.S.C. §§ 151-164a and § 167) 
by a complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Ship Dispatch Agency, Inc., 
respondent, violated the Act and regulations promulgated thereun- 
der (7 U.S.C. § 330.400 and 9 U.S.C. § 94.5). The parties have agreed 
that this proceeding should be terminated by entry of the Consent 
Decision set forth below and have agreed to the following stipula- 
tions: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or basis 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision, and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Ship Dispatch Agency, Inc., respondent, is a corporation whose 
mailing address is Triangle, Pacific Building, P.O., Box 10304, Wil- 
mington, Delaware 19850.. 
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2. On or about September 25, 1984, the respondent stored gar- 
bage that arrived in Wilmington, Delaware, from Costa Rica, on 
the M/V Tropical Wind (Panama), that was not contained in tight, 
leak-proof receptacles. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provision set forth in the following Order in 
disposition of the proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred and 
fifty dollars ($550.00) which shall be payable to the “Treasurer of 
the United States” by certified check or money order, and which 
shall be forwarded to Joseph P. Pembroke, Office of the General 
Counsel, Room 2422-South Building, United States Department of 
Agriculture, Washington, D. C. 20250, within thirty days from the 
effective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 


In re: Hore B. Gooptn. PQ Docket No. 41. Decided March 22, 1985. 


Jurisdiction of USDA admitted—No admission or denial of allegation—Civil pen- 
alty—Consent. 


Joseph Pembroke, Req. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of August 20, 1912, 
as amended (Act) (7 U.S.C. §§ 151-164a and § 167) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that respondent violated the Act and regula- 
tions promulgated thereunder (7 CFR § 319.56(c)). The parties have 
agreed that this proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agricultue has juris- 
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diction in this matter, neither admits nor denies the remaining al- 
legations in the complaint, admits to the Finding of Fact set forth 
below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and inclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.), for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDING OF FACT 


1. Hope B. Goodin, respondent, is an individual whose mailing 
address is 64 Roosevelt Blvd., East Massapequa, New York 11758. 
2. On or about March 31, 1984, respondent imported 3 yams and 


1 dozen sapodilla from Jamaica to John F. Kennedy International 
Airport, New York. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreeed to the provisions set forth in the following Order in 
disposition of the proceeding, such Order will be issued. 


ORDER 


The respondent is assessed a civil penalty of one hundred dollars 
($100) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Joseph P. Pembroke, Office of the General Counsel, 
Room 2422-South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250, within thirty (30) days from the ef- 
fective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon respondent. 
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In re: KLM Royat Dutcu Arruines. PQ Docket No. 38. Decided 
March 27, 1985. 


Dismissed. 


Joseph Pembroke, Reg. Div., OGC, for complainant. 
Sarah MacDonald, New York, New York, for respondent. 


Decision By Edward H. McGrail, Administrative Law Judge. 
ORDER OF DISMISSAL 


For good cause shown by Complainant, the complaint that was 
filed herein against Respondent KLM Royal Dutch. Airlines on De- 
cember 13, 1984, is hereby dismissed. 


In re: PHILipPINne AIRLINES, JOHN A. BURGWINKEL and Jonn  D. 
Dionisio. PQ Docket No. 30. Decided March 29, 1985. 


Failure to present baggage for inspection—Civil penalty—Consent. 


Mark Dopp, Reg. Div., OGC, for complainant. 
Respondents (3), pro se. 


Decision By Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, (Act) (7 U.S.C. § 151 et seg.) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that respondent violated the Act 
and regulations promulgated thereunder (7 CFR § 318.13 et seg.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provision of this 
Consent Decision only, the respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reason or bases 
thereof; 
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(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 
2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses:incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. John B. Burgwinkel, respondent, is an individual whose ad- 
dress is 46-259 Kahuhipa, Apartment B-104, Kaneoke, Hawaii 
96744. 

2. John D. Dionisio, respondent, is an individual whose address is 
94-170 Apele Place, Mililami Town, Hawaii 96789. 

3. Philippine Airlines, respondent, is a corporation doing business 
at Honolulu International Airport, Honolulu, Hawaii 96819. 

4. On or about June 16, 1984, respondents John B. Burgwinkel 
and John D. Dionisio, agents for respondent Philippine Airlines, 
failed to present baggage which was subject to inspection. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondents are assessed civil penalties as follows; John A. 
Burgwinkel, one hundred fifty dollars ($150.00), John D. Dionisio, 
one hundred fifty dollars, and Philippine Airlines, four hundred 
twenty-five dollars ($425.00). Such civil penalty shall be payable to 
the “Treasury of the United States” by certified check or money 
order, and shall be forwarded to Mark. D. Dopp, Office of the Gen- 
eral Counsel, Room 2422-South Building, United States Department 
of Agriculture, Washington, D.C. 20250, within thirty (80) days 
from the effective date of this Order. 

This Order shall become effective on the day this Order is served 
upon the respondent. 
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In re: CARMEN M. HerreERA. PQ Docket No. 54. Decided April 3, 
1985. 


Dismissed for cause. 


Joseph Pembroke, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision By Edward H. McGrail, Administrative Law Judge. 
ORDER OF DISMISSAL 


For good cause shown by complainant, the complaint that was 
filed herein against respondent, Carmen M. Herrera, on February 
4, 1985, is hereby dismissed. 


In re: Puituip ARTHUR, JR. PQ Docket No. 34. Decided April 8, 1985. 
Mistaken identity—Dismissal. 


Mark Dopp, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision By Dorothea A. Baker, Administrative Law Judge. 


COMPLAINT DISMISSED 


In response to a complaint filed December 11, 1984, the respond- 
ent herein filed a response denying that he is the individual 
charged in the complaint, inasmuch as it would have been impossi- 
ble for him to have made the round-trip flight from Hawaii to the 
Mainland during the hours he was at work. 

On April 3, 1985, the complainant filed a Motion to Dismiss the 
complaint on the basis that prosecution was no longer warranted to 
effectuate the purposes of the program. 

By reason of the premises set forth above, the complaint herein 
is hereby dismissed with prejudice. 

Copies hereof shall be served upon the parties. 
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In re: Eayptian NATIONAL Line. PQ Docket No. 24. Decided April 
19, 1985. 


Improper storage of garbage—Civil penalty—Consent. 


Joseph Pembroke, Reg. Div., OGC, for complainant. 
Kevin J. Keelan, New York, New York, for respondent. 


Decision By Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120), the Federal Plant 
Pest Act, as amended (7 U.S.C. §§ 150aa et seg.) and the Act of 
August 20, 1912, as amended, (7 U.S.C. §§ 161 and § 162), by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Egyptian National Line, respond- 
ent, violated the Acts and regulations promulgated thereunder (9 
CFR § 94.5 et seg. and 7 CFR § 300.400 et seg.). The parties have 
agreed that this proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegation in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or basis 
thereof; ; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDING OF FACT 


1. Egyptian National Line, respondent, is a shipping line. Its 
agent is East Coast Overseas Corporation, whose mailing address is 
21 West Street, Suit 2503 New York, New York 10006. 
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2. On or about December 29, 1983, the respondent on its ship the 
M/V Alibrahimiya arrived in Brooklyn, New York with foreign 
origin garbage which was not contained in tight leak-proof covered 
receptacles. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such Order will be issued. 


ORDER 


The respondent is assessed a civil penalty of three hundred and 
fifty dollars ($350) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Joseph P. Pembroke, Office of the General Coun- 
sel, Room 2422-South Building, United States Department of Agri- 
culture, Washington, D. C. 20250, within thirty (80) days from the 
effective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon respondent. 


In re: DELORES JOAN Booxout. PQ Docket No. 45. Decided April 23, 
1985. 


Sherrie Kopka, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


For good cause shown, Complainant’s Motion to Dismiss the 
Complaint is granted. 
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In re: SHirLEY ANDERSON. PQ Docket No. 46. Decided April 24, 
1985. 


Failure to have baggage inspected—Civil penalty—Consent.. «3 : 


Mark Dopp, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant.Quarantine Act 
of August 20, 1912, as amended, (Act) (7 U.S.C. §§ 151 et seg.) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that the respondent violated the 
Act and regulations promulgated thereunder (7 CFR §§ 318.12 and 
318.10). The parties have agreed that this proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, the respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedures; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issue of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Shirley Anderson, respondent is an individual whose address is 
135 East Main Street, Oyster Bay, New York 11771. 

2. On or about October 21, 1984, the respondent failed to have 
her baggage inspected and passed in Honolulu international Air- 
port. ; 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred fifty 
dollars ($250). The respondent shall send, payable to the “Treasury 
of the United States” a certified check or money order, to Mark D. 
Dopp, Office of the General Counsel, Room 2422-South Building, 
United States Department of Agriculture, Washington, D. C. 20250, 
within thirty (30) days from the effective date of this Order. 

This Order shall become effective on the day this Order is served 
upon the respondent. 


In re: CHARLES BaRTELO. PQ Docket No. 18. Decided March 18, 
"1985. 


Movement of household goods without inspection—Civil penalty. 


Kevin Thiemann, Reg. Div., OGC, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, and the Federal Plant Pest Act (7 
U.S.C. § 151 et seg. and § 150aa et seg.) (Acts) by a complaint issued 
by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint 
alleged that respondent violated Section 161 of the Plant Quaran- 
tine Act (7 U.S.C. § 161) and Section 150ee of the Federal Plant 
Pest Act (7 U.S.C. § 150ee) and Section 301.45-11 of the regulations 
promulgated thereunder (7 CFR § 301.45-11). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Acts were served by the Hearing Clerk, by cer- 
tified mail, upon respondent on September 10, 1984. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
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the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting, 
or explaining the allegations in the complaint and requesting an 
oral hearing would constitute an admission of such allegations and 
a waiver of such hearing. More than twenty days elapsed since re- 
spondent was served the complaint in question. Respondent filed 
an answer on February 26, 1985, and it has been considered. This 
Decision and Order, therefore, is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding. (7 
CFR §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s late filed answer, are adopted and set 
forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Charles Bartola is an individual whose address is 2785 Lewis 
Place, Lompoc, California 93426. 

2. On or about December 1, 1983, the respondent moved inter- 
state outdoor household articles (OHA), specifically a picnic table 
and benches, from St. James in Suffolk County, New York, a gypsy 
moth high risk area, to Lompoc in Santa Barbara County, Califor- 


nia, a gypsy moth non-regulated area, in violation of Section 
301.45-11 of the regulations (7 CFR § 301.45-11), because the out- 
door household articles were infested with life stages of the gypsy 
moth and were not accompanied by an OHA document, as re- 
quired. 


CONCLUSION 


By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 


ORDER 


Charles Bartola is hereby assessed a civil penalty of one hundred 
fifty dollars ($150.00) which shall be payable to the “Treasurer of 
the United States”, by certified check or money order, and which 
shall be forwarded to Kevin B. Thiemann, Office of the General 
Counsel, Room-2422 South Building, United States Department of 
Agriculture, Washington, D. C. 20250, within thirty (80) days from 
the effective date of this Order. 

This Order shall have the same force and effect as if entered 
after full hearing and shall be final and effective thirty five (35) 
days after service of this Decision and Order upon respondent, 
unless there is an appeal to the Judicial Officer pursuant to Sec- 
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tion 1.145 of the Rules of Practice applicable to this proceeding. (7 
CFR § 1.145). 
[This Consent Decision became final and effective April 27, 1985.] 
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